United States Court of Appeals 
for the 


District of Columbia Circuit 


TRANSCRIPT OF 
RECORD 


IN THE eis 


United States Court of Appeals 


No 15972 OO 


Fepenat Tanz Comission, =m at., Appellants, 
‘v. fi 


Nasu-Foscn Company, Appellee. 


ae Boon From» Salome of the atin Ste Det Coe 
= for the District of Columbia 
Ss “United: States “Court of Amneate 
~ “For: the bic 


TABLE OF CONTENTS OF JOINT APPENDIX 


Page 
Relevant Docket Entries 


Complaint, as amended (filed September 21, 1959, 
amended October 7, 1959, and December 8, 1959) 


Exhibit A to complaint (Administrative com- 
plaint of the Federal Trade Commission 
against C. H. Robinson Co. and Nash-Finch 
Co., issued September 12, 1941) 


Exhibit B to complaint (the Commission’s re- 
port, findings as to the facts, and order to 
cease and desist, issued January 6, 1947) .... 


Exhibit C to complaint (Public Law 86-107, 
enacted July 23, 1959) andacatosadaaes 


Exhibit D to complaint (the Commission’s press 
release, issued July 28, 1959) 


Exhibit E to complaint (the Commission’s order 
closing investigation of the practices of Nash- 
Finch Company to determine whether the 
order to cease and desist had been violated, 
issued September 14, 1959) ..............- 


Motion of defendants to dismiss amended complaint, 
filed December 8, 1959 


Answer of defendants to written interrogatory, filed 
December 8, 1959 ............ 


Order of District Court denying defendants’ motion 
to dismiss amended complaint, entered January 


Answer of defendants to written interrogatories, filed 
January 15, 1960 ............. 


Answer of defendants to amended complaint, filed 
February 4, 1960 .............cceeeeeceeeeecess 


Table of Contents Continued 


Page 


Answer of defendants to written interrogatories, filed 
March 11, 1960 aeeseat 


Plaintiff’s motion for summary judgment and for judg- 
ment on the pleadings, filed April 12, 1960 


Defendant’s cross-motion for summary judgment or 
in the alternative for judgment on the pleadings 
or for dismissal of the complaint, filed May 5, 1960 


Substituted joint answer (filed with the Commission 
on October 9, 1946) of respondents C. H. Robinson 
Company and Nash-Finch Company to the Federal 
Trade Commission’s administrative complaint, 
filed in the District Court on May 5, 1960, as an 
appendix to defendants’ memorandum in support 
of their cross-motion for summary judgment ... 


Reply of Nash-Finch Company (filed with the Commis- 
sion on August 7, 1959) to motion of staff counsel 
for the Federal Trade Commission to terminate 
and close investigational hearing, filed in the Dis- 
trict Court on May 5, 1960, as an appendix to 
defendants’ memorandum in support of their 
cross-motion for summary judgment .......... 


Final judgment of District Court granting plaintiff’s 
motion for summary judgment and denying de- 
fendants’ cross-motion for summary judgment or 
in the alternative for judgment on the pleadings 
or for dismissal of the complaint, entered July 


Defendant’s notice of appeal, filed July 26, 1960 .... 


45 


47 


IN THE 


United States Court of Appeals 


For tHE Disraicr or Corums1a Circuit 


_—_—— 


No. 15,978 


—_—_—— 


FeperaL TRADE COMMISSION, ET AL, Appellants, 


Vv. 


Nasu-Firxce Company, Appellee. 


—_— 


Appeal From a Judgment of the United States District Court 
for the District of Columbia 


JOINT APPENDIX 


_— 


2 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 2612-59 


Xasu-Firxcu Compaxy, a corporation, Plaintiff, 
v. 


Feperat Trape Coarmissiox, and, Eart W. Krsryer, Chair- 
man. Rosert T. Secrest, Sicurp ANDERSON, WILLIAM 
C. Kerx, and Epwarp T. Tart, Members of the Federal 
Trade Commission, Defendants. 


Relevant Docket Entries 
Date Proceedings 


9-21-59—Complaint filed and summons issued. 

10-7-59—Amended complaint filed joining the individual 
members of the Commission as parties defendants, 
summons issued, and order granting leave to file 


amended complaint entered. 


11-19-59—Motion of defendants to dismiss amended com- 
plaint filed. 


12-8-59—Second amended complaint filed to add an addi- 
tional prayer for relief; stipulation of counsel agreeing 
to the amendment filed. 


12-8-59—Motion of defendants to dismiss amended com- 
plaint filed. 


12-8-59—Answer of defendants to written interrogatory 
filed. 


1-5-60—Order of District Court denying defendants’ motion 
to dismiss amended complaint entered. 


1-15-60—Answer of defendants to written interrogatories 
filed. 


2-4-6—Answer of defendants to amended complaint filed. 
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3-11-60—Answer of defendants to written interrogatories 
filed. 


4-12-60—Motion of plaintiff for summary judgment and for 
judgment on the pleadings filed. 


5-5-60—Cross-motion of defendants for summary judgment 
or in the alternative for judgment on the pleadings or 
for dismissal of the complaint filed. 


7-1-60—Final judgment of District Court entered, granting 
plaintiff’s motion for summary judgment and denying 
defendants’ cross-motion for summary judgment or 
in the alternative for judgment on the pleadings or for 
dismissal of the complaint. 


7-26-60—Defendants’ notice of appeal filed. 


IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 2612-59 


Nasu-Frxcnx Company, a corporation, 3115 West Lake 
Street, Minneapolis 16, Minnesota, Plaintiff, 


Vv. 


FeprraL Trape Commission, Earn W. Krxtyer, Chairman, 
Rosert T. Secrest, Sicurp Anpersox, Wim C. 
Kern, and Epwarp T. Tarr, Members of the Federal 
Trade Commission, Defendants. 


Amended Complaint for Declaratory Judgment and 
Other Relief 


[Original Complaint filed September 21, 1959, 
amended October 7, 1959, and December 8, 1959.] 


Nash-Finch Company, a corporation, Plaintiff, complain- 
ing of the Federal Trade Commission, Earl W. Kintner, 
Chairman, and Robert T. Secrest, Sigurd Anderson, 
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William C. Kern and Edward T. Tait, members of the 
Federal Trade Commission, defendants, alleges that: 


1. This is an action for Declaratory Judgment pursuant 
to the Act of June 25, 1948, as amended (62 Stat. 964; 
28 U.S.C. 2201) and Section 10 of the Administrative Pro- 
cedure Act (Act of June 11, 1946; 5 U.S.C. 1009) to resolve 
an actual controversy between plaintiff and defendant as 
to the construction of Public Law 86-107, 86th Congress. 


2. Nash-Finch Company, plaintiff, herein referred to as 
‘‘Nash-Finch’’, is a corporation organized and existing 
under the laws of Delaware, with a principal office at 
3115 West Lake Street, Minneapolis 16, Minnesota. 


3. Federal Trade Commission, defendant, is an agency 
organized and existing pursuant to the Act of September 
96, 1914 (Public Law 203, 63rd Cong.; 15 U.S.C. 41). Earl 
W. Kintner is Chairman and Robert T. Secrest, Sigurd 
Anderson, William C. Kern and Edward T. Tait are 
members of the said Federal Trade Commission, each 
having been duly appointed by the President, confirmed 
by the Senate, and having taken the oath and entered upon 
the duties of a member of the said Federal Trade Commis- 
sion: and they are now the duly qualified and voting 
members of the said Commission pursuant to statute. The 
Federal Trade Commission and Earl W. Kintner, Robert 
T. Secrest, Sigurd Anderson, William C. Kern and Edward 
T. Tait are hereinafter collectively referred to as the 
*‘Commission’”’. The Commission is located within the 
District of Columbia and is found within this judicial 
district. 


JURISDICTION 


4. An actual controversy exists, within the meaning of 
28 U.S.C. 2201, between Nash-Finch and the Commission as 
to the applicability of the enforcement provisions of Public 
Law 86-107, 86th Congress, signed by the President 
July 23, 1959, to an order to cease and desist entered by 
the Commission against Nash-Finch on January 6, 1947. 
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5. The Commission issued a complaint, a copy of which 
is attached hereto as Exhibit A, on September 12, 1941, in 
its Docket No. 4589, entitled In the Matter of C. H. 
Robinson Co. and Nash-Finch Co. On January 6, 1947, by 
consent, it issued its Report, Findings as to the Facts, and 
Order in said ease, a copy of which is attached hereto as 
Exhibit B. The complaint alleged, and the Commission 
found, a violation by Nash-Finch of subsection 2(¢c) of the 
amended Clayton Act (15 U.S.C. 13); and its order 
directed Nash-Finch to cease and desist from acts therein 
prescribed. Said order having been entered by consent, 
no appeal was taken therefrom to any Court of Appeals. 
Under the statute then in effect, and in effect from the 
time the Act was passed in 1914 until 1959, the jurisdiction 
of the Court of Appeals to enforce such orders was 
exclusive. 


6. On July 23, 1959, the President signed into law Public 
Law 86-107, 86th Congress, a copy of which is attached 
hereto as Exhibit C, amending the enforcement provisions 


of the Clayton Act and providing for civil penalty pro- 
ceedings in the District Courts for violation of Commission 
orders thereunder. 


7. On July 28, 1959, the Commission issued a press 
release a copy of which is attached hereto as Exhibit D, 
announcing its construction of the claimed retroactive 
effect of Public Law 86-107. In part that release stated: 
“Respondents to outstanding [unappealed] orders will 
have 60 days from the date of enactment, July 23, 1959, 
within which to petition for court review, and in the event 
court review proceedings are not instituted, such orders 
will become final upon the expiration of that period.”’ No 
such provision is contained in Public Law 86-107. 


8. Consistent with the policy set forth in its said press 
release, the Commission, on September 14, 1959, over 
objection by Nash-Finch, issued an order in said Docket 
No. 4589, finding that ‘“‘proceedings for enforcement of said 
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order to cease and desist [of January 6, 1947] must be 
governed by the provisions of Public Law 86-107, as 
recently enacted,”’ a copy of which order is attached hereto 
as Exhibit E. 

9, The September 14, 1959, order of the Commission is 
an order subject to section 10 of the Administrative Pro- 
cedure Act (5 U.S.C. 1009) and this Court’s jurisdiction 
to review such order in an action for Declaratory Judgment 
is additionally invoked herein. 


Tue NATURE OF THE CONTROVERSY 


10, Subsection 2(¢) of the amended Clayton Act makes 
it unlawful for any person engaged in interstate commerce, 
in the course of such commerce, ‘‘to pay or grant, or to 
receive or accept, anything of value as a commission, 
brokerage. or other compensation, or any allowance or 
discount in lieu thereof.”” The aforesaid order to cease 
and desist, entered by the Commission on January 6, 1947, 


consistent with traditional Commission practice, was 
drawn substantially in the language of this statute. In 
relevant part, it prohibited Nash-Finch from ‘‘receiving 
or accepting from any seller, directly or indirectly, any- 
thing of value as a commission or brokerage, or any com- 
pensation, allowance, or discount in lieu thereof, on or in 
connection with purchases made for respondent’s own 
account . . .”’ Enforcement procedures for such orders 
were set forth in then-section 11 of the Clayton Act, which 
provided that, upon failure of any respondent, against 
whom the Commission had issued a cease and desist order 
under the Clayton Act, to obey such order, the Commission 
might apply to a Court of Appeals for an order of enforce- 
ment. Thereafter, upon violation of the court’s order of 
enforcement, the respondent was subject to penalties for 
contempt of court. Section 11 further provided that the 
jurisdiction of the Court of Appeals to enforce such orders 
was exclusive. Under the statute, as it existed prior to 
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July 23, 1959, no penalty attached for violation of Com- 
mission cease and desist orders prior to full review of 
the Commission’s order in an enforcement proceeding and 
entry of an order of enforcement by the Court of Appeals. 


11. This statutory enforcement scheme was critical to 
the validity of the Commission’s order to cease and desist. 
Prior to Public Law 86-107, the Supreme Court validated 
such general and imprecise orders in section 2 Clayton Act 
eases on the basis of the safeguards inherent in the sub- 
sequent review procedures set forth in former section 11 
of the statute. Such orders were characterized as 
‘‘indiscriminating prohibition of discrimination,” by Mr. 
Justice Jackson, who pointed out, in Federal Trade Com- 
mission v. Ruberoid, 343 U.S. 470, 492 (1952), that: ‘This 
Court and the court below defer solution of the problems 
inherent in such an order, on the theory that if petitioner 
offends again, there may be an enforcement order, and if 
it then offends again, there may be a contempt proceeding 
and that will be time enough for the Court to decide what 


the order against the background of the Act really means.’’ 


12. The application of Public Law 86-107 to the order 
to cease and desist herein, entered January 6, 1947, as 
found by the Commission in its order of September 14, 
1959, denies Nash-Finch the safeguards of subsequent 
judicial definition of the vague terms of said order, 
guaranteed to it by section 11 of the Clayton Act when it 
consented to entry of the said Commission’s order. 


13. On November 5, 1957, the Commission entered an 
order stating ‘‘that Nash-Finch Company may have 
violated the provisions of said order’’ and directing ‘‘an 
investigational hearing to be conducted’? to ascertain 
whether Nash-Finch Company has complied with said 
order to cease and desist. Such an investigational hearing, 
under Commission procedures, was a condition precedent 
to institution of appropriate enforcement proceedings in 
a Court of Appeals under section 11 of the Clayton Act. 
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14. On July 23, 1959, during the pendency of the 
investigational hearing being conducted before a duly 
appointed Hearing Examiner, the Congress enacted, and 
the President signed into law, Public Law 86-107, amend- 
ing the enforcement provisions of section 11 of the Act. 
Thereatter, on July 29, 1959, counsel prosecuting the 
investizational hearings moved for an order terminating 
the investigation, closing the record, and certifying it to 
the Commission. As grounds for said motion, counsel 
stated that ‘‘since the President, on July 23, 1959, signed 
Public Law 86-107, the Commission can no longer apply 
to the court for a decree of enforcement except in those 
cases wherein court proceedings were initiated before the 
date of its enactment. Therefore, there is no purpose in 
further pursuing this proceeding.”’ 


15. On August 7, 1959, responding to Commission 
counsel's motion to terminate the investigation, Nash- 
Finch stated that it did not object to the termination of 
the hearings, but asserted flatly, in opposition to the con- 


trary contention of Commission counsel, that ‘‘the Act of 
July 23, 1959, Public Law 86-107, is wholly inapplicable to 


this proceeding. That statute by its terms is not applicable 
to any previously issued orders.”’ 


16. On September 14, 1959, the Commission entered its 
order terminating the compliance investigational hearings 
without prejudice to its right to institute new enforcement 
proceedings in the future. Nash-Finch was denied any 
opportunity to offer evidence at such hearings, although 
it had asked to do so, and the Hearing Examiner was not 
permitted to make his report on whether the practices 
shown in that record were a violation of the said order. 
As ground for its ruling, the Commission held that ‘‘pro- 
ceedings for enforcement of said order to cease and desist 
must be governed by the provisions of Public Law 86-107 
_ . 2? Public Law 86-107, notwithstanding the views of 
the Commission, is not retroactive and is not applicable 
to the said order of January 6, 1947. 


9 


17. Application of Public Law 86-107 to this order, con- 
sistent with the construction set forth in the Commission’s 
press release, would deprive Nash-Finch of fundamental 
rights of judicial review guaranteed it under former 
section 11 of the Clayton Act which it was the intent of 
Congress to preserve in enacting Public Law 86-107. This 
would subject Nash-Finch, in the normal operation of its 
business, to unfair, onerous, and unreasonable compliance 
hazards. 


18. Nash-Finch is engaged primarily in the wholesale 
distribution of food products to small independent retail 
grocers. Its sales of food products were $93,761,000 in 
1958, down from $95,764,000 in 1957, and $104,718,000 in 
1955. Nash-Finch, in addition to serving industrial users 
of food products (hotels, restaurants, and institutions) 
serves approximately 7,000 independently owned retail 
grocers in the largely rural areas of North Dakota, South 
Dakota, Nebraska, Kansas, and Iowa, and in fringe areas 
of Oklahoma, Minnesota, and Illinois (Nash-Finch has an 
interest in only 60 retail groceries which it serves). An 
important and substantial portion of these 7,000 retail 
grocers are of the type operated by a husband and wife 
and commonly referred to in the grocery trade as ‘‘mamma 
and papa’’ stores. Nash-Finch maintains a fleet of 207 
trucks with which to deliver grocery products from 25 ware- 
houses to these 7,000 retail grocery customers. Serving 
these small retail grocers in the sparsely populated areas 
involves high distribution costs, that must be borne by 
Nash-Finch, compared with the lower distribution costs 
enjoyed by grocery distributors in large metropolitan 
areas. 


19. Nash-Finch now operates 25 branch warehouses, 
down from 56 branch warehouses in 1950, and the 60 
branch warehouses which the Commission found it operated 
in its findings of January 6, 1947. 


20. Nash-Finch sells approximately 4,000 different items 
to its retail grocer customers. It purchases its require- 
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ments of these commodities from between 4,000 and 5,000 
different suppliers. The number of its suppliers varies 
from year to year and from season to season, depending 
on a variety of factors, including its ability to be supplied 
a particular item from any one supplier or group of 
suppliers. Competition is intense in the food business. 
Nash-Finch’s markup on the commodities it resells to 
retail grocers, the difference between its net buying price 
and its net selling price to retailers, is between 5% and 
6%, except on fresh fruits and vegetables as to which it is 
slightly higher. Nash-Finch’s 1958 net profit, expressed 
as a percentage of its sales, was 0.87% ; its net profit before 
taxes, similarly expressed, was approximately 1.6%. Thus, 
a difference of 2% in costs could mean the difference 
between a profitable and unprofitable operation. 


21. Nash-Finch’s retailer customers compete with such 
large integrated national chains as Atlantic & Pacifie Tea 
Co., which, with half as many retail stores, does more than 
40 times as much business; Safeway, which, with one-fourth 
as many retail stores, does more than 20 times as much 
business; and National Tea Company, which, with one- 
eighth as many stores, does almost 8 times as much 
business. A small difference in the buying costs of Nash- 
Finch’s retail grocery customers can make the difference 
between a profitable and nonprofitable operation for them. 


92. Approximately half the commodities sold by Nash- 
Finch are of a type that may be, and frequently are, sold 
through brokers. Nash-Finch, in many cases, purchases 
directly from sellers without the intervention of a broker. 
It also purchases through approximately 150 brokers. In 
some instances, Nash-Finch purchases through a broker 
without any negotiation with the seller. In other instances, 
it purchases directly from the seller and thereafter learns 
that the seller has credited the sale to some broker. In 
such cases, Nash-Finch may never have negotiated or even 
communicated with any broker concerning the transaction 
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A broker is paid a commission on such transaction, despite 
the fact that he performed no services in connection with 
the sale. 


23. On information and belief, Nash-Finch alleges that 
brokers’ commissions vary from 1% (or even less) to 5% 
(or even more) in the net selling price. Brokerage is not 
infrequently in excess of the gross mark-up of Nash-Finch 
on the resale of the commodity. 


24. In litigated matters before it, the Commission has 
expressly refused to rule whether knowledge, that a pur- 
chaser is receiving a discount in lieu of brokerage, is an 
element of a violation, by such purchaser, of said sub- 
section 2(c) or of an order to cease and desist in the 
language of the instant order against Nash-Finch. 


25. Under the construction given subsection 2(¢) of the 
Clayton Act by the Commission’s staff, every purchase by 
Nash-Finch on which it did not pay the highest price the 
seller charged any other buyer, or in which it did not 
purchase through a broker who received the highest 
brokerage normally paid by the seller, is subject to the 
claim that the price included a discount in lieu of brokerage. 
Tf Public Law 86-107 is applicable to the order of 
January 6, 1947, every such transaction, regardless of 
Nash-Finch’s good faith intention and effort to comply 
with the terms of the Commission’s order, is subject to a 
potential $5,000 penalty and Nash-Finch is deprived of the 
protective intervention of court review to define its rights 
and obligations under the order as contemplated by those 
provisions of section 11 of the Clayton Act applicable at 
the time of entry of the order. 


Statute Nox-RetTRoactTIve 


26. Public Law 86-107 is not retroactive, is not applicable 
to the order herein, and the ruling of the Commission 
holding the enforcement provisions of the new statute 
applicable to the order of January 6, 1947, confounds the 
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statutory scheme of enforcement in effect at the time the 
Commission’s order was entered and which is unchanged 
by Public Law 86-107. That scheme contemplated 
judicial review of the Commission’s order before enforce- 
ment sanctions attached. A respondent to an outstanding 
Commission cease and desist order entered under former 
section 11 of the Clayton Act is entitled, as a matter of 
right, to judicial clarification of the duties and obligations 
imposed upon it by the general prohibitions of the Com- 
mission’s order before it becomes liable for penalties. The 
statute, pursuant to which the aforesaid order was 
entered against Nash-Finch by consent was described by 
Mr. Justice Jackson (in Federal Trade Commission v. 
Ruberoid, supra) as follows: 


‘¢A seller may violate this section of the Act with- 
out guilty knowledge or intent and may unwittingly 
subject himself to a cease and desist order. But 
neither violation of the Act nor of the order will call 
for criminal sanctions; neither is even enforceable on 
behalf of the United States by injunction until after 
an administrative proceeding has resulted in a cease 
and desist order and it has been reviewed and affirmed, 
if review be sought, by the Court of Appeals. Only an 
enforcement order issued from the court carries public 
sanctions, and its violation is punishable as a contempt. 
Thus Congress, in this Act, has refrained from im- 
position of an unconditional duty directly enforceable 
by the government through civil or criminal proceed- 
ings in court .. .” 


27. The construction which the Commission now purports 
to read into Public Law 86-107, is transparently a device 
to achieve retroactivity beyond the intent of Congress. The 
statute, on its face, is not retroactive; the legislative 
reports show clearly that it was not so intended by Con- 
gress; and, at all times prior to enactment, the Commission 
itself disclaimed retroactivity. 
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98. Public Law 86-107 generally amended section 11 of 
the Clayton Act. The retroactivity provisions of the Act 
are contained in section 2, which provides that: 


“The [substantive] amendments made by Section 1 
shall have no application to any proceeding initiated 
before the date of enactment of this Act under the 
third or fourth paragraphs of section 11 of the 
[former] act . - - each such proceeding shall be 
governed by the provisions of the sections as they 
existed on the day preceding the date of the enactment 
of this Act.’’ 


29. Under accepted canons of statutory construction, 
absent express provision to the contrary, an amendment 
must be held inapplicable to any proceeding brought, and 
especially where concluded by consent agreement, prior to 
enactment of the amendment to the statute. As to such 
proceedings, the enforcement provisions of former section 
11 would apply. This would include orders to cease and 
desist entered by the Commission under the provisions of 
the second paragraph of former section 11, enforcement 
decrees entered by the Courts of Appeals in proceedings 
to enforce outstanding cease and desist orders brought by 
the Commission under the third paragraph of former 
section 11, and orders of affirmance entered by the Courts 
of Appeals in proceedings to review outstanding cease 
and desist orders brought by respondents under the pro- 
visions of the fourth paragraph of former section 11. 


30. The languge of section 2 of Public Law 86-107 is, in 
effect, an expression of legislative clarification. Clearly 
as to any completed proceeding brought pursuant to the 
third or fourth paragraphs of section 11, and culminating 
in a court order of affirmance or enforcement, the new law 
would not be retroactive; and under accepted canons of 
statutory construction, it would be inapplicable to such 
orders. However, there remained an ambiguity as to 
which statute would apply to ‘‘any proceeding i itiated 
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[but pending] before the date of enactment of this Act 
under the third or fourth paragraphs of section 11.” 
Section 2 clarifies that ambiguity; the Act is similarly not 
retroactive and the former Act will apply in subsequent 
enforcement proceedings. 


31. Despite this rational construction of section 2, the 
Commission would segregate proceedings brought under 
former section 11 into two categories: 


(a) Those proceedings in which orders to cease and desist 
had been entered and where enforcement or review pro- 
ceedings had subsequently been brought in the Court of 
Appeals under the third and fourth paragraphs of section 
11; and 


(b) Orders to cease and desist entered in proceedings 
brought under former section 11 in which no subsequent 
enforcement or review proceedings had been brought. 


The Commission’s press release of July 28, 1959, makes 
clear that the Commission considers the first classification 
“«proceedings initiated before the date of enactment of this 
Act under the third or fourth paragraphs of section 11”’ 
within the meaning of section 2 of Public Law 86-107; and 
as to them the Commission will not apply the enforcement 
provisions of the new law. The Commission’s press 
release makes equally clear that outstanding orders to 
cease and desist which have not been subject to court 
review, either under the third or fourth paragraph of 
former section 11, will be subject to the enforcement 
provisions of the new law. 


32. The construction given Public Law 86-107 by the 
Commission makes its provision arbitrary and unreason- 
able and violates the constitutional guarantees of due 
process. Under the former Act, a respondent to a cease 
and desist order had an unrestricted right to seek court 
review of such order at any time after entry. The 
application of the new law to such an order deprives 
Nash-Finch of such a right of review. Recognizing the 
constitutional barrier to its construction of Public Law 
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86-107, and to avoid the deprivation of this fundamental 
right to judicial review, the Commission’s press release 
improvised a 60-day grace period during which it advised 
that respondents with unappealed orders might seek 
court review, and after which period, the press release 
stated, the new law would make unappealed outstanding 
orders final and subject to the penalties therein provided 
for. This assumption of legislative authority is un- 
authorized. The Commission cannot amend an act of 
Congress, nor can it grant what the Congress has failed to 
grant, nor can the Commission deny rights which the 
Congress has established. This is the effect of what the 
Commission’s July 28, 1959, press release, and its said 
order of September 14, 1959, seek to do. 


33. The Commission, through its press release and order, 
seeks to equate section 2 of Public Law 86-107 with 
section 5(a) of the Wheeler-Lea amendment to the Federal 
Trade Commission Act (Act of March 21, 1938; Public 
Law 447, 75th Cong.). The enforcement provisions of 


former section 11 were identical to the enforcement 
provisions of the original Federal Trade Commission Act, 
both of which were passed in 1914. In the 1938 Wheeler- 
Lea amendment to the Federal Trade Commission Act, the 
enforcement provisions of that statute were amended in 
the same fashion as section 1 of Public Law 86-107 now 
amends section 11 of the Clayton Act; Commission orders 
to cease and desist issued under that statute were made 
final after 60 days, absent a petition for review in a Court 
of Appeals, or upon completion of court review proceed- 
ings. Thereafter, violations of such final orders became 
subject to civil penalties of $5,000 for each violation. The 
retroactive effect of the Wheeler-Lea amendment was 
expressly provided for by the Congress. Section 5(a) of 
that Act stated: 


‘In the case of an order by the Federal Trade Com- 
mission served on or before the date of enactment of 
the Act, the 60-day period referred to in Section 5(c) 
of the Federal Trade Commission Act, as amended by 
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this Act, shall begin on the date of enactment of this 
Act.”” 


On the face of that statute, and confirmed in the legislative 
history. Congress intended that Act to apply to all un- 
appealed orders to cease and desist entered thereunder 
after 60 days from the date of enactment, during which 
period respondents to such orders were entitled to exercise 
the right to court review guaranteed under the earlier Act. 


34. The intention of Congress that Public Law 86-107 
not be retroactive is shown by the fact that no such 
equivalent provision was enacted into this statute, despite 
efforts of the Comission over the years to obtain such a 
provision. Repeatedly since 1938, the Commission had 
sought amendment to section 11 of the Clayton Act to 
equate enforcement provisions of that Act with those of 
the 1938 Wheeler-Lea amendment to the Federal Trade 
Commission Act, including the retroactivity provisions of 
section 5(a) of the Wheeler-Lea Act. Congressional intent 
further appears from the fact that while earlier bills, 
introduced at the request of the Commission, to amend 
section 11, contained language identical to section 5(¢) of 
the Wheeler-Lea Act, Congress declined to enact such bills 
into law. In Public Law 86-107, Congress passed legisla- 
tion making Clayton Act orders final only after deleting 
the provisions of earlier bills which would have expressly 
made such an amendment retroactive. On information 
and belief, plaintiff alleges that, throughout the time Public 
Law 86-107 was pending in the Congress, the Commission 
considered that it was not retroactive, did not apply to 
outstanding orders, and so advised Congressional com- 
mittees. 


35. Congressional intention is still further shown by the 
Report on this amendment of the House Committee on the 
Judiciary (Report 580, 86th Cong., p. 7), which states: 


**Section 2 provides that the amendments made in 
Section 1 shall not apply to any proceeding initiated 
before the date of enactment.”’ 
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The Commission’s press release of July 28, 1959, and its 
order of September 14, 1959, are an unauthorized and 
unconstitutional attempt by the Commission to read into 
the law what Congress has studiously rejected. 


Wuererorrt, Nash-Finch prays that this Honorable 
Court: 


1. Enter its judgment, pursuant to the Declaratory 
Judgment Act (28 U.S.C. 2201) and Section 10 of the 
Administrative Procedure Act (5 U.S.C. 1009), declaring 
that the Act of July 23, 1959, Public Law 86-107, is not 
retroactive, is not applicable to, and does not govern 
enforcement of, the Commission’s order to cease and 
desist against Nash-Finch of January 6, 1947; and 


2. Review, determine to be erroneous and set aside, 
pursuant to Section 10 of the Administrative Procedure 
Act (5 U.S.C. 1009) so much of the Commission’s said 
order of September 14, 1959, as finds that enforcement of 
the Commission’s said order of January 6, 1947, is 
governed by the provisions of Public Law 86-107; and 


3. Review, determine to be erroneous and set aside, 
pursuant to Section 10 of the Administrative Procedure 
Act, the Federal Trade Commission’s official statement of 
its interpretation of Public Law 86-107 contained in its 
Public Notice of July 28, 1959; and 


4. Grant the plaintiff such other and further relief as 
in the premises may seem appropriate. 


Respectfully submitted, 


Epwarp F. Howrey 
Wruam Smox 
Rosert L. Warp 
of 

Howrey & Simon 

1707 H Street, N.W. 

Washington 6, D. C. 

Attorneys for Plaintiff 
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Exhibit A 


UNITED STATES OF AMERICA 
BEFORE THE FEDERAL TRADE COMMISSION 


Docket No. 4589 


In the Matter of 


C. H. Rostyson Co. and Nasx-Frxcu Co. 


COMPLAINT 


The Federal Trade Commission, having reason to believe 
that the parties respondent named in the caption hereof and 
hereinafter more particularly designated and described, 
since June 19, 1936, have violated and are now violating 
the provisions of subsection (c) of section 2 of the Clayton 
Act (U.S.C. title 16, see. 15) as amended by the Robinson- 
Patman Act, approved June 19, 1936, hereby issues its 
complaint stating its charges with respect thereto as 
follows: 


ParacraPH 1. Respondent, C. H. Robinson Co., is a 
corporation, organized and existing under and by virtue 
of the laws of the State of North Dakota, with its executive 
offices and principal place of business located at 430 Oak 
Grove Avenue, Minneapolis, Minn. This respondent 
engages in the produce brokerage business, acting as an 
intermediary in transactions of sale and purchase of fruits 
and vegetables, between numerous sellers and buyers. In 
the course of its business which extends throughout the 
United States, respondent maintains approximately 27 
branch offices. 


Par. 2. Respondent, Nash-Finch Co., is a corporation 
organized and existing under and by virtue of the laws of 
the State of Delaware, with its principal office and place 
of business located at 430 Oak Grove Avenue, Minneapolis, 
Minn. 
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This respondent is engaged in the wholesale grocery 
business in the western half of the United States, operating 
through approximately 60 branch places of business. 


Par. 3. Respondent, Nash-Finch Co., places orders for 
a substantial portion of the fruits and vegetables required 
by it in the ordinary conduct of its business with sellers 
who are, in most cases, located in States of the United 
States other than the State of Minnesota, through the 
produce brokerage firm of C. H. Robinson Co. As a result 
of the transmission and execution of said orders, as afore- 
said, goods, wares and merchandise, particularly fruits 
and vegetables, are in the case of each such order and in 
a continuous succession of such orders, sold, transported 
and delivered by one or more of such sellers across State 
lines to Nash-Finch Co. 


Par. 4, The authorized capital stock of respondent, 
C. H. Robinson Co. is 2,000 shares, of a par value of $50 
per share, of which 1,606 shares are issued and outstanding. 
The record owner of 1,601 shares of the outstanding capital 
stock is respondent Nash-Finch Co. The remaining 5 
shares of outstanding capital stock are recorded 1 share 
each in the names of the 5 principal corporate officers of 
respondent, C. H. Robinson Co. 


The earnings and profits realized by respondent C. H. 
Robinson Co. from the operation of its produce brokerage 
business amount to a substantial sum. These profits are 
distributed to stockholders from time to time by means of 
declared dividend payments. Respondent Nash-Finch Co. 
shares in such profits and earnings by receiving and 
accepting dividend payments declared upon its ownership 
of capital stock of respondent, C. H. Robinson Co. 


Par. 5. In the course and conduct of the buying and 
selling transactions hereinabove referred to, resulting in 
the delivery of goods, wares and merchandise, particularly 
fruits and vegetables, in interstate commerce from one or 
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more sellers to respondent Nash-Finch Co., sellers have 
transmitted and paid, and do transmit and pay, to respond- 
ent, C. H. Robinson Co., brokerage fees or commissions, 
the same being a certain percentage of the sales price of 
such purchases, or a specified sum allowed on each carload, 
crate, basket, lug, or bag. Since June 19, 1936, sellers 
have paid brokerage fees and commissions to, and the same 
have been received by the C. H. Robinson Brokerage Co. 
upon the purchases of Nash-Finch Co. in the manner above 
described in substantial amounts. 


Par. 6. In all of the transactions of purchase and sale 
hereinabove referred to, the respondent C. H. Robinson Co. 
has acted under the control and in fact for and on behalf 
of respondent Nash-Finch Co. 


Par. 7. The receipt and acceptance from sellers of 
brokerage fees and commissions by said respondent C. H. 
Robinson Co., upon the purchases of a buyer, such as 
respondent Nash-Finch Co., while respondent is under the 


control of, or acting in fact for such purchaser, and the 
receipt and acceptance of brokerage, including the C. H. 
Robinson Co. dividend payments, by respondent Nash- 
Finch Co., upon its own purchases in the manner and form 
hereinabove set forth, is in violation of the provisions of 
subsection (c) of section 2 of the act described in the 
preamble hereof. 
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Exhibit B 


UNITED STATES OF AMERICA 
BEFORE THE FEDERAL TRADE COMMISSION 


Docket No. 4589 
In the Matter of 


C. H. Rosrxson Co. and Nasa-Frxcx Co. 


REPORT, FINDINGS AS TO THE FACTS, 
AND ORDER 


Pursuant to the provisions of an act of Congress entitled, 
“An Act to supplement existing laws against unlewful 
restraints and monopolies, and for other purposes,”’ 
approved October 15, 1914 (Clayton Act), as amended by 
an act of Congress approved June 19, 1936 (Robinson- 
Patman Act), and by virtue of the authority vested in the 
Federal Trade Commission by the aforesaid act the 
Federal Trade Commission on September 12, 1941, issued 
and subsequently served its complaint in this proceeding 
upon the respondents, C. H. Robinson Co., a corporation, 
and Nash-Finch Co., a corporation, charging them with 
the violation of subsection (c) of section 2 of the Clayton 
Act as amended by the Robinson-Patman Act. After the 
issuance of said complaint and the filing of respondents’ 
answer thereto, the Commission, by order entered herein, 
granted respondents’ motion for permission to withdraw 
said answer and to substitute therefor an answer admitting 
all the material allegations of fact set forth in said com- 
plaint and waiving intervening procedure and further 
hearing as to said facts. Thereafter, this proceeding 
regularly came on for final hearing before the Commis- 
sion upon said complaint, substitute answer filed by the 
respondents, and proposed findings as to the facts and 
order to cease and desist submitted by counsel for the 
respondents; and the Commission, having duly considered 
the matter and being now fully advised in the premises, 
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finds that this proceeding is in the interest of the public 
and makes this its findings as to the facts and its conclusion 
drawn therefrom: 


Frxpinxcs as TO THE Facts 


ParacrapuH 1. Respondent, C. H. Robinson Co., is a 
corporation organized and existing under and by virtue 
of the laws of the State of North Dakota, with its 
executive offices and principal place of business located at 
430 Oak Grove Avenue, Minneapolis, Minn. This respond- 
ent engages in the produce brokerage business, acting as 
an intermediary in transactions of sale and purchase of 
fruits and vegetables, between numerous sellers and 
buyers. In the course of its business, which extends 
throughout the United States, respondent maintains 
approximately 27 branch offices. 


Par. 2. Respondent, Nash-Finch Co. is a corporation 
organized and existing under and by virtue of the laws 


of the State of Delaware, with its principal office and place 
of business located at 430 Oak Grove Avenue, Minneapolis, 
Minn. 


This respondent is engaged in the wholesale grocery 
business in the western half of the United States, operating 
through approximately 60 branch places of business. 


Par. 3. Respondent, Nash-Finch Co., places orders for 
a substantial portion of the fruits and vegetables required 
by it in the ordinary conduct of its business with sellers 
who are, in most cases, located in States of the United 
States other than the State of Minnesota, through the 
produce brokerage firm of C. H. Robinson Co. As a result 
of the transmission and execution of said orders as afore- 
said, goods, wares, and merchandise, particularly fruits 
and vegetables, are, in the case of each such order and in 
a continuous succession of such orders, sold, transported, 
and delivered by one or more of such sellers across State 
lines to Nash-Finch Co. 
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Par. 4. The authorized capital stock of respondent 
C. H. Robinson Co. is 2,000 shares of a par value of $50 
per share, of which 1,606 shares are issued and outstanding. 
The record owner of 1,601 shares of the outstanding 
capital stock is respondent Nash-Finch Co. The remain- 
ing five shares of outstanding capital stock are recorded 
one share each in the names of the five principal corporate 
officers of respondent C. H. Robinson Co. 


The earnings and profits realized by respondent C. H. 
Robinson Co. from the operation of its produce brokerage 
business amount to a substantial sum. These profits are 
distributed to stockholders from time to time by means 
of declared dividend payments. Respondent Nash-Finch 
Co. shares in such profits and earnings by receiving and 
accepting dividend payments declared upon its ownership 
of capital stock of respondent C. H. Robinson Co. 


Par. 5. In the course and conduct of the buying and 
selling transactions hereinabove referred to, resulting in 
the delivery of goods, wares, and merchandise, par- 
ticularly fruits and vegetables, in interstate commerce 
from one or more sellers to respondent Nash-Finch Co., 
sellers have transmitted and paid, and do transmit and 
pay, to respondent C. H. Robinson Co., brokerage fees or 
commissions, the same being a certain percentage of the 
sales price of such purchases or 2 specified sum allowed 
on each carload, crate, basket, lug, or bag. Since June 19, 
1936, sellers have paid brokerage fees and commissions to, 
and the same have been received by, the C. H. Robinson 
Brokerage Co. upon the purchases of Nash-Finch Co. in the 
manner above described in substantial amounts. 


Par. 6. By reason of the foregoing, in all of the trans- 
actions of purchase and sale hereinabove referred to, the 
respondent C. H. Robinson Co. has acted under the control 
and in fact for and on behalf of respondent Nash-Finch Co. 
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ConcLusion 


The receipt and acceptance from sellers of brokerage 
fees and commissions by said respondents, C. H. Robinson 
Co.. upon the purchases of a buyer, such as respondent 
Nash-Finch Co., while respondent is under the control of 
or acting in fact for such purchaser, and the receipt and 
acceptance of brokerage, including the C. H. Robinson Co. 
dividend payments, by respondent, Nash-Finch Co., upon 
its own purchases in the manner and form hereinabove set 
forth are in violation of the provisions of subsection (c) of 
section 2 of the Clayton Act as amended. 


Orper To Cease aND DEsIsT 


This proceeding having been heard by the Federal Trade 
Commission upon the complaint of the Commission and 
substitute answer of the respondents, which substitute 
answer admits all the material allegations of fact set forth 
in said complaint and waives all intervening procedure and 


further hearing as to said facts, and the Commission 
having made its findings as to the facts and its conclusion 
that said respondents have violated the provisions of sub- 
section (c) of section 2 of the act of Congress entitled, 
‘An Act to supplement existing laws against unlawful 
restraints and monopolies, and for other purposes,’’ 
approved October 15, 1914 (the Clayton Act), as amended 
by an act of Congress approved June 19, 1936 (Robinson- 
Patman Act): 


I. It is ordered, That the respondent C. H. Robinson 
Co. and its officers, agents, representatives, and employees, 
directly or through any corporate or other device, in con- 
nection with the purchase of fruits, vegetables, and other 
commodities in commerce as ‘‘commerce’’ is defined in the 
aforesaid Clayton Act, do forthwith cease and desist from— 


1. Receiving or accepting from any seller, directly or 
indirectly, anything of value as a commission or brokerage, 
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or any compensation, allowance, or discount in lieu thereof, 
on or in connection with purchases made by respondent 
Nash-Finch Co. while acting under the control of and in 
fact for and on behalf of said respondent Nash-Finch Co. 


2. Receiving or accepting from any seller, directly or 
indirectly, anything of value as a commission or brokerage, 
or any compensation, allowance, or discount in lieu thereof, 
on or in connection with purchases made for respondent’s 
own account or while acting for or in behalf of a purchaser 
as an intermediary agent or subject to the direct or indirect 
control of such purchaser. 


3. Paying, transmitting, or delivering to or for the 
benefit of any purchaser, either directly or in the form of 
money or credits or indirectly in the form of dividends, 
or otherwise, any commission or brokerage, or any com- 
pensation, allowance, or discount in lieu thereof, received 
from any seller while acting as an intermediary or agent 
for such purchaser or while subject to the direct or indirect 


control of such purchaser. 


Il. Jt is further ordered, That the respondent, Nash- 
Finch Co., and its officers, agents, representatives, and 
employees, directly or through any corporate or other 
device in connection with the purchase of fruits, vegetables, 
and other commodities in commerce as ‘‘commerce’’ is 
defined in the aforesaid Clayton Act, do forthwith cease 
and desist from— 


1. Receiving or accepting from any seller, directly or 
indirectly, anything of value as a commission or brokerage, 
or any compensation, allowance, or discount in lieu thereof, 
on or in connection with purchases made for respondent’s 
own account, either directly or by or through respondent 
C. H. Robinson Co. 


2. Receiving or accepting from respondent, C. H. 
Robinson Co., either directly in the form of money or 
credits or indirectly in the form of dividends, or other- 
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wise, any commission or brokerage, or any compensation, 
allowance, or discount in lieu thereof, received by said 
C. H. Robinson Co. from any seller while acting for or in 
behalf of said respondent, Nash-Finch Co., as an inter- 
mediary or agent for said respondent or while subject to 
the direct or indirect control of said respondent. 


Ill. It is further ordered, That the respondents shall, 
within sixty (60) days after service upon them of this 
order, file with the Commission a report in writing, setting 
forth in detail the manner and form in which they have 
complied with this order. 


Exhibit C 


Pustuic Law 86-107 
86rH Concress, S. 726 


July 23, 1959 
AN ACT 


To amend section 11 of the Clayton Act to provide for the 
more expeditious enforcement of cease and desist 
orders issued thereunder, and for other purposes. 


Be it enacted by the Senate and House of Representatives 
of the United States of America in Congress assembled, 
That (a) the first and second paragraphs of section 11 of 
the Act entitled ““An Act to supplement existing laws 
against unlawful restraints and monopolies, and for other 
purposes’’, approved October 15, 1914 (38 Stat. 734, as 
amended; 15 U.S.C. 21), are hereby redesignated as sub- 
sections (a) and (b) of such section, respectively. 


(b) The last sentence of the second paragraph of such 
section which has been hereby redesignated as subsection 
(b) is amended to read as follows: ‘‘Until the expiration 
of the time allowed for filing a petition for review, if no 
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such petition has been duly filed within such time, or, if 
a petition for review has been filed within such time then 
until the record in the proceeding has been filed in a court 
of appeals of the United States, as hereinafter provided, 
the Commission or Board may at any time, upon such 
notice and in such manner as it shall deem proper, modify 
or set aside, in whole or in part, any report or any order 
made or issued by it under this section. After the 
expiration of the time allowed for filing a petition for 
review, if no such petition has been duly filed within such 
time, the Commission or Board may at any time, after 
notice and opportunity for hearing, reopen and alter, 
modify, or set aside, in whole or in part, any report or 
order made or issued by it under this section, whenever 
in the opinion of the Commission or Board conditions of 
fact or of law have so changed as to require such action 
or if the public interest shall so require: Provided, how- 
ever, That the said person may, within sixty days after 
service upon him or it of said report or order entered 
after such a reopening, obtain a review thereof in the 
appropriate court of appeals of the United States, in the 
manner provided in subsection (c) of this section.’’ 


(ec) The third, fourth, fifth, sixth, and seventh para- 
graphs of such section are amended to read as follows: 


‘¢(¢) Any person required by such order of the com- 
mission or board to cease and desist from any such viola- 
tion may obtain a review of such order in the court of 
appeals of the United States for any circuit within which 
such violation occurred or within which such person 
resides or carries on business, by filing in the court, 
within sixty days after the date of the service of such 
an order, a written petition praying that the order of the 
commission or board be set aside. A copy of such petition 
shall be forthwith transmitted by the clerk of the court 
to the commission or board, and thereupon the commission 
or board shall file in the court the record in the proceeding, 
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as provided in section 2112 of title 28, United States 
Code. Upon such filing of the petition the court shall 
have jurisdiction of the proceeding and of the question 
determined therein concurrently with the commission or 
board until the filing of the record, and shall have power 
to make and enter a decree affirming, modifying, or setting 
aside the order of the commission or board, and enforcing 
the same to the extent that such order is affirmed, and to 
issue such writs as are ancillary to its jurisdiction or are 
necessary in its judgment to prevent injury to the public 
or to competitors pendente lite. The findings of the 
commission or board as to the facts, if supported by 
substantial evidence, shall be conclusive. To the extent 
that the order of the commission or board is affirmed, 
the court shall issue its own order commanding obedience 
to the terms of such order of the commission or board. 
If either party shall apply to the court for leave to adduce 
additional evidence, and shall show to the satisfaction of 
the court that such additional evidence is material and 
that there were reasonable grounds for the failure to 
adduce such evidence in the proceeding before the com- 
mission or board, the court may order such additional 
evidence to be taken before the commission or board, and 
to be adduced upon the hearing in such manner and upon 
such terms and conditions as to the court may seem 
proper. The commission or board may modify its findings 
as to the facts, or make new findings, by reason of the 
additional evidence so taken, and shall file such modified 
or new findings, which, if supported by substantial 
evidence, shall be conclusive, and its recommendation, if 
any, for the modification or setting aside of its original 
order, with the return of such additional evidence. The 
judgment and decree of the court shall be final, except 
that the same shall be subject to review by the Supreme 
Court upon certiorari, as provided in section 1254 of title 
28 of the United States Code. 
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‘<(d) Upon the filing of the record with it the juris- 
diction of the court of appeals to affirm, enforce, modify or 
set aside orders of the commission or board shall be 
exclusive. 


“(e) Such proceedings in the court of appeals shall be 
given precedence over other cases pending therein, and 
shall be in every way expedited. No order of the com- 
mission or board or judgment of the court to enforce the 
same shall in anywise relieve or absolve any person from 
any liability under the antitrust laws. 


“<(f) Complaints, orders, and other processes of the 
commission or board under this section may be served 
by anyone duly authorized by the commission or board, 
either (1) by delivering a copy thereof to the person to be 
served, or to a member of the partnership to be served, 
or to the president, secretary, or other executive officer or 
a director of the corporation to be served; or (2) by 
leaving a copy thereof at the residence or the principal 
office or place of business of such person; or (3) by 
mailing by registered or certified mail a copy thereof 
addressed to such person at his or its residence or 
principal office or place of business. The verified return 
by the person so serving said complaint, order, or other 
process setting forth the manner of said service shall be 
proof of the same, and the return post office receipt for 
said complaint, order, or other process mailed by regis- 
tered or certified mail as aforesaid shall be proof of the 
service of the same. 


‘‘(g) Any order issued under subsection (b) shall become 
final— 


“<(1) Upon the expiration of the time allowed for 
filing of a petition for review, if no such petition has 
been duly filed within such time; but the commission 
or board may thereafter modify or set aside its order 
to the extent provided in the last sentence of sub- 
section (b); or 
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‘<(2) upon the expiration of the time allowed for 
filing a petition for certiorari, if the order of the com- 
mission or board has been affirmed, or the petition for 
review has been dismissed by the court of appeals, 
and no petition for certiorari has been duly filed; or 


‘<(3) upon the denial of a petition for certiorari, if 
the order of the commission or board has been affirmed 
or the petition for review has been dismissed by the 
court of appeals; or 


“«(4) upon the expiration of thirty days from the 
date of issuance of the mandate of the Supreme Court, 
if such Court directs that the order of the commission 
or board be affirmed or the petition for review be 
dismissed. 


“(h) If the Supreme Court directs that the order of 
the commission or board be modified or set aside, the 
order of the commission or board rendered in accordance 


with the mandate of the Supreme Court shall become final 
upon the expiration of thirty days from the time it was 
rendered, unless within such thirty days either party has 
instituted proceedings to have such order corrected to 
accord with the mandate, in which event the order of the 
commission or board shall become final when so corrected. 


“¢(i) If the order of the commission or board is modified 
or set aside by the court of appeals, and if (1) the time 
allowed for filing a petition for certiorari has expired and 
no such petition has been duly filed, or (2) the petition 
for certiorari has been denied, or (3) the decision of the 
court has been affirmed by the Supreme Court, then the 
order of the commission or board rendered in accordance 
with the mandate of the court of appeals shall become final 
on the expiration of thirty days from the time such order 
of the commission or board was rendered, unless within 
such thirty days either party has instituted proceedings 
to have such order corrected so that it will accord with 
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the mandate, in which event the order of the commission 
or board shall become final when so corrected. 


‘*(j) If the Supreme Court orders a rehearing; or if the 
case is remanded by the court of appeals to the commission 
or board for a rehearing, and if (1) the time allowed for 
filing a petition for certiorari has expired, and no such 
petition has been duly filed, or (2) the petition for 
certiorari has been denied, or (3) the decision of the court 
has been affirmed by the Supreme Court, then the order 
of the commission or board rendered upon such rehearing 
shall become final in the same manner as though no prior 
order of the commission or board had been rendered. 


‘*(k) As used in this section the term ‘mandate’, in case 
a mandate has been recalled prior to the expiration of 
thirty days from the date of issuance thereof, means the 
final mandate. 


‘*(1) Any person who violates any order issued by the 
commission or board under subsection (b) after such order 
has become final, and while such order is in effect, shall 
forfeit and pay to the United States a civil penalty of not 
more than $5,000 for each violation, which shall acerue 
to the United States and may be recovered in a civil 
action brought by the United States. Each separate 
violation of any such order shall be a separate offense, 
except that in the case of a violation through continuing 
failure or neglect to obey a final order of the commission 
or board each day of continuance of such failure or neglect 
shall be deemed a separate offense.’’ 


Sec. 2. The amendments made by section 1 shall have no 
application to any proceeding initiated before the date of 
enactment of this Act under the third or fourth paragraph 
of section 11 of the Act entitled ‘‘An Act to supplement 
existing laws against unlawful restraints and monopolies, 
and for other purposes’’, approved October 15, 1914 
(38 Stat. 734, as amended; 15 U.S.C. 21). Each such pro- 


ceeding shall be governed by the provisions of such section 
as they existed on the day preceding the date of enactment 
of this Act. 


Approved July 23, 1959. 


Exhibit D 
For InmwepiaTe Release on Tuesday, July 28, 1959. 


FTC ISSUES PRESS STATEMENT ON 
PUBLIC LAW 86-107 


The Commission today directed the issuance of the 
following statement relative to Public Law 86-107: 


On July 23, 1959, the President signed Public Law 86-107 
which amends the Clayton Act to provide for the more 
expeditious enforcement of orders issued under Section 11 
of that Act. 


Orders issued under Section 11 of the Clayton Act 
generally pertain to price and other discriminations among 
customers, arrangements whereby customers must deal 
exclusively in the wares of particular suppliers, corporate 
mergers and interlocking directorates. 


The major purpose of P. L. 86-107 is to make final orders 
of the Interstate Commerce Commission, the Federal 
Communications Commission, the Civil Aeronautics Board, 
the Federal Reserve Board and the Federal Trade Com- 
mission issued under Section 11 of the Clayton Act in the 
same manner in which orders issued by the Federal Trade 
Commission under Section 5 of the Federal Trade Com- 
mission Act become final; that is, upon the expiration of 
60 days from the date of service of the order unless 
petition for review has been filed in an appropriate United 
States Court of Appeals. The law also incorporates the 
penalty provisions of the Federal Trade Commission Act 
by providing for a civil penalty of not more than $5,000 
for each violation of a commission or board order. 
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This change in the effectiveness and enforcement of 
orders issued under Section 11 of the Clayton Act does 
not apply to court proceedings initiated under Section 11 
before the date of enactment of P. L. 86-107. Respondents 
to outstanding orders will have 60 days from the date of 
enactment, July 23, 1959, within which to petition for court 
review, and in the event court review proceedings are not 
instituted such orders will become final upon the expiration 
of that period. 


As a convenient and practical means of giving the widest 
circulation to interested persons of the substance of this 
new law, copies of this public press release are being mailed 
to the last known address of individuals and corporations 
at present subject to orders issued under the Clayton Act. 


Exhibit E 


UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 


Commissioners: Earl W. Kintner, Chairman, Robert T. 
Secrest, Sigurd Anderson, William C. Kern, Edward 
T. Tait 


Docxet No. 4589 
In the Matter of 


C. H. Rosrysox Company, a corporation, and 
Nasu-Fixcu Company, @ corporation. 


ORDER 


This matter having come on to be heard upon the hearing 
examiner’s order certifying to the Commission the record 
of the investigational hearing which was instituted under 
the Commission’s order of November 5, 1957, for the pur- 
pose of ascertaining the extent to which respondent Nash- 
Finch Company may have violated the provisions of the 
order to cease and desist issued by the Commission on 
January 6, 1947; and 
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It appearing that further proceedings for enforcement of 
said order to cease and desist must be governed by the pro- 
visions of Public Law 86-107, as recently enacted, rather 
than by the proceedings contemplated by the aforesaid or- 
der of November 5, 1957: 


Ir Is Onpverep that the investigation instituted under the 
Commission’s order of November 5, 1957, be terminated 
and that the record of the investigation as thus far devel- 
oped be, and it hereby is, filed without prejudice to the 
Commission’s right to take such further action in the future 
as may be warranted by then existing circumstances. 


By the Commission. 


/s/ Roxsert M. ParrisH 
Robert M. Parrish, 
Secretary. 


Issvep: September 14, 1959 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 2612-59 
Nasu-Fixcx Company, Plaintiff, 
v. 
Feperat Trape Cosmissioy, et al., Defendants. 


Motion of Defendants to Dismiss the Amended Complaint for 
Declaratory Judgment and Other Relief 


[Filed December 8, 1959] 


Defendants move the Court to dismiss the amended com- 
plaint for declaratory judgment and other relief for want 
of jurisdiction in that: 


1. The complaint fails to state a case of actual contro- 
versy between plaintiff and defendants. 
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2. The United States is an indispensable party to this 
action for declaratory judgment, but plaintiff has not joined 
it as a defendant. 


3. Plaintiff has not suffered legal wrong by any agency 
action for which there is no other adequate remedy. 


In support of this motion the Court’s attention is invited 
to the memorandum of points and authorities supporting 
defendant’s motion to dismiss the complaint filed herein on 
November 19, 1959. 


/s/ Outver GascH 
Oliver Gasch 
United States Attorney 


/s/ Rosert J. ASMAN 
Robert J. Asman 
Assistant United States Attorney 


Rozert A. Bicxs 
Acting Assistant Attorney General 


Ricuarp A. Sotomon, Attorney 
Department of Justice 


Auan B. Hosses 
Assistant General Counsel 
Federal Trade Commission 


J. B. Truny, Attorney 
Federal Trade Commission 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Civil Action No. 2612-59 


Nasu-Frxcx Company, Plaintiff, 
Vv. 
Feperat Trape Commissioy, et al., Defendants. 
Answer to Written Interrogatory to Defendants Under Rule 33 
[Filed December 8, 1959] 


Pursuant to Rule 33 of the Federal Rules of Civil Proce- 
dure, defendants, through their attorney, make the follow- 
ing answer to written interrogatory to defendants: 


The press release was issued by the Federal Trade Com- 
mission as an official statement of its interpretation of the 
applicability of Public Law 86-107 to all unappealed Clayton 
Act orders issued by the Federal Trade Commission prior 
to the enactment of the Public Law 86-107. 

/s/ Roxsert J. ASMAN 
Robert J. Asman 
Assistant United States Attorney 
Attorney for Defendants 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 2612-59 
Nasu-Frxcxu Company, Plaintiff, 
Vv. 
FeperaL Trape Commission, et al., Defendants. 
Order 
[Filed January 5, 1960] 


This cause coming on to be heard on the motions of the 
defendants (a) to dismiss the plaintiff’s complaint, as 
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amended, and (b) for enlargement of the time within which 
to answer interrogatories heretofore served upon them 
pursuant to Rule 33 of the Federal Rules of Civil Proce- 
dure, or otherwise object; 


And the Court having read the memoranda submitted by 
each of the parties, and having heard the arguments of 
respective counsel, finds that the complaint as amended 
states a cause of action within the jurisdiction of this Court. 


Ir Is THEREFoRE Orpverep that the defendants’ motion to 
dismiss the complaint as amended be and it is hereby denied. 


Ir Is Furruer Orperep that the defendants answer the 
complaint as amended within thirty days from this date. 


Ir Is FurtHer Orperep that the defendants answer, or 
state the reasons for their objections, to the interrogatories, 
served pursuant to Rule 33 of the Federal Rules of Civil 
Procedure, by the plaintiff on the defendants, under notice 
dated October 27, 1959, within ten days from this date. 


Dated: January 5th, 1960 
Enter: 


/s/ McGarracHy 
United States District Judge 


Seen: 


Wr1am Simon 
Attorney for Plaintiff 


/s/ Rosert J. AsMan 
Attorney for Defendants 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 
Civil Action No. 2612-59 
NasH-Fixcn Company, Plaintiff, 
v. 
Feperat TrapE CoMMISSION, ET AL., Defendants. 


Defendant's Answers to Certain of Interrogatories Propounded 
By Plaintiff 


[Filed January 15, 1960] 

The defendants submit the following answers, upon in- 
formation and belief, to portions of plaintiff’s interroga- 
tories: 

Interrogatory 3(a) 


Neither the Commission nor anyone acting for or on 
its behalf, prior to the enactment of Public Law 86-107 


(S. 726, S6th Cong.) on July 13, 1959, communicated with 


Congress, or any member of Congress, or any Congressional 
committee, as to whether Section 2 of S. 726, 86th Con- 
gress, had any application to orders theretofore issued by 
the Commission and on which no petition for review had 
ever been filed in a court of appeals. 


Interrogatory 4(a) 


The Commission did not, at any time prior to the en- 
actment of Public Law 86-107, July 13, 1959, distinguish 
to the Congress or any member of Congress, or any Con- 
gressional committee, the difference in the scope, meaning 
or effect of the language of Section 2 of such law (or of 
S. 726, 86th Cong.) and Section 5(a) of the Wheeler-Lea 
Act. 

J. Gordon Cooney, 


Attorney, 
Federal Trade Commission 
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IN THE UNITED STATES DISTRICT COUBT 
FOR THE DISTRICT OF COLUMBIA 
Civil Action No. 2612-59 
Nasa-Frxcx Co., Plaintiff, 
v. 


FeperaL TrapE ComMMIssION, 
Earu W. Krxtyer, Chairman 
Rosert T. SecREsT, 
Sicurp ANDERSON, 
Wri C. Kern, and 
Epwarp T. Tarr, 
Members of the Federal Trade 
Commission, Defendants. 


Defendants’ Answer 
[Filed February 4, 1960] 


Come now the defendants and for their answer to the 
complaint herein, as amended : 


L 


Deny the allegations of paragraph 1 insofar as they 
assert that there is an actual controversy between plaintiff 
and defendants. 


I. 

Admit the allegations of paragraphs 2 and 3. 
Ti. 

Deny the allegations of paragraph 4. 
Iv. 


Admit the allegations of paragraph 5, but allege that 
plaintiff was not prevented from petitioning a Court of 
Appeals for review of the Commission’s order of January 
6, 1947, because said order was ‘‘entered by consent”’ and 
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allege further that said order was issued on the basis 
of an admission answer, in which plaintiff reserved its 
right to judicial review. 


V. 


Deny the allegations of paragraph 6 and allege that 
Public Law 86-107 amends the provisions of Section 11 
of the Clayton Act relating to the enforcement of all 
orders issued thereunder and provides for civil penalty 
proceedings in the District Courts for violations of all 
such orders. 


VI. 


Admit the allegations of paragraph 7 except that de- 
fendants deny that the Commission has adopted or 
announced any construction of Public Law 86-107 which 
claims that said statute has a ‘‘retroactive effect.”’ 


VIL. 


Admit the allegations of paragraph 8 except that de- 
fendants deny that the Commission’s order of September 
14, 1959, was entered ‘‘over objection” by plaintiff. 


Vill. 


Deny the allegations of paragraph 9 except that they 
admit that plaintiff relies upon Section 10 of the Admin- 
istrative Procedure Act as a ground for invoking this 
Court’s jurisdiction. 


x. 
Admit the allegations of paragraph 10. 


x. 


Neither admit nor deny the allegations of paragraph 
11, believing that these are not proper averments well- 
pleaded but merely argument and conclusions of law, 
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which defendants are not bound to answer. However, if 
the Court requires defendants to answer in this regard, 
then they deny said allegations. 


XI. 
Deny the allegations of paragraph 12. 


XI. 


Admit the allegations of paragraph 13, except that they 
deny that investigational hearings are or have ever been, 
under Commission procedures or otherwise, conditions 
precedent to the institution of enforcement proceedings. 


XI. 
Admit the allegations of paragraphs 14 and 15. 


XIV. 


Admit the allegations of the first three sentences of 
paragraph 16 except that defendants deny that plaintiff 
was prejudiced by the order of September 14, 1959, termi- 
nating the Commission’s investigational hearing, and al- 
lege that said order was entered with plaintiff’s con- 


sent. 
XV. 


Neither admit nor deny the allegations of the final sen- 
tence of paragraph 16, believing that these are not proper 
averments well-pleaded but merely argument and con- 
clusions of law, which defendants are not bound to an- 
swer. However, if the Court requires defendants to answer 
in this regard, then they deny said allegations. 


XVI. 


Neither admit nor deny the allegations of paragraph 17, 
believing that these are not proper averments well-pleaded 
but merely argument, conjecture, and conclusions of law, 


42 


which defendants are not bound to answer- However, 
if the Court requires defendants to answer in this re- 
gard, then they deny said allegations. 


XVII. 


State that defendants are without knowledge oF informa- 
tion sufficient to form a belief as to the truth of the alle- 
gations in paragraphs 18, 19, 20, 21, 22 and 23. 


XVIiil. 


Deny the allegations of paragraph 24 but allege that the 
Commission had not, in any litigated proceeding, ruled 
whether the acceptance of a discount in lieu of brokerage 
without knowledge thereof violates Section 2(c) of the 
Act and allege further that all orders issued by the Com- 
mission in litigated cases wherein such question was in 
issue have been supported by findings that the recipient 
know or at least should have known of the fact, and hence 
decision of such question would have been unnecessary- 
Defendants also allege that for the same reasons the Com- 
mission has not heretofore had occasion to seek enforce- 
ment of cease-and-desist orders on the basis of such ac- 
tivities. 
xix. 

Neither admit nor deny the allegations of paragraph 25, 
believing that these are not proper averments well-pleaded 
but merely argument and conclusions of law, which de- 
fendants are not bound to answer. However, if the 
Court requires defendants to answer in this regard, 


then they deny said allegations. 


xx. 


Deny the allegations of the first sentence of para- 
graph 26; neither admit nor deny the remaining allega- 
tions of paragraph 26, believing that these are not proper 
averments well-pleaded but merely argument and conclu- 
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sions of law, which defendants are not bound to answer. 
However, if the Court requires defendants to answer in 
this regard, then they deny said allegations except that 
they admit the accuracy of the quotation from the opinion 
of Mr. Justice Jackson in Federal Trade Commission v. 
Ruberoid Co. and allege that said opinion was a dissenting 
opinion. 


XX. 
Deny the allegations of paragraph 27. 


XXII. 


Neither admit nor deny the allegations of paragraphs 
28, 29, 30, 31, 32, 33, 34, and 35, believing that these 
are not proper averments well-pleaded but merely argu- 
ment and conclusions of law, which defendants are not 
bound to answer. However, if the Court requires de- 
fendants to answer in this regard, then they deny said 
allegations. 


XXIII. 


As and for a second separate and complete defense, 
defendants assert that the complaint fails to state a claim 
upon which relief may be granted on the merits, since 
Public Law 86-107 applies to and governs future en- 
forcement of the Commission’s order to cease and de- 
sist issued against plaintiff on January 6, 1947. 


XXIV. 


As and for a third separate and complete defense, 
defendants assert that the complaint fails to state a 
cause of action under either the Declaratory Judgment 
Act or the Administrative Procedure Act. 


XXV. 


As and for a fourth separate and complete defense, 
defendants assert that plaintiffs have failed to join the 
United States as an indispensable party to this proceeding. 
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XXVL 


‘As and for a fifth separate and complete defense, de- 
fendants assert that the Court lacks jurisdiction of the 
subject matter of this proceeding because there is no case 
or controversy between the parties. 


Wuererore defendants pray that the relief sought in the 
amended complaint be denied and that the amended com- 
plaint be dismissed. 

Oxtver GascH, 
United States Attorney. 


By 
Robert J. Asman, 
Assistant 
United States Attorney. 


Robert A Bicks, 
Acting Assistant Attorney General, 


Richard A. Solomon, Attorney, 
Department of Justice, 


Alan B. Hobbes, 
Assistant General Counsel, 
Federal Trade Commission, 


J. Gordon Cooney, Attorney, 
Federal Trade Commission. 


Attorneys for the Federal Trade Commission, Earl 
W. Kintner, Robert T. Secrest, Sigurd Anderson, Wil- 
liam C. Kern, and Edward T. Tait. 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 2612-59 


NasH-Fixcu Company, Plaintiff, 
v. 


Fepera, TrapE Commission et al., Defendants. 


Answers to Written Interrogatories to Defendants 
Under Rule 33 


[Filed March 11, 1960] 


Pursuant to Rule 33 of the Federal Rules of Civil Pro- 
cedure, defendants, through their attorney, make the 
following answers to written interrogatories to defendants: 


Interrogatory 1 


The Commission’s press release dated July 28, 1959, 
relating to Public Law 86-107, does not take an official 
position as to whether Clayton Act orders entered prior 
to July 23, 1959, but appealed within the sixty-day period 
following enactment of Public Law 86-107, are, upon com- 
pletion of review proceedings, to be subject to the enforce- 
ment provisions of the amended statute or of former Sec- 
tion 11 of the statute. 


There is now pending in the United States Court of 
Appeals for the District of Columbia a petition to review 
a consent cease-and-desist order of the Federal Trade 
Commission which was issued prior to July 23, 1959. 
Schick, Incorporated et al. v. Federal Trade Commission, 
D.C. Cir., No. 15,370. The said petition for review was 
filed within the sixty-day period following the enactment 
of Public Law 86-107. On February 19, 1960, the Com- 
mission filed a brief in that cause which, inferentially if 
not specifically, takes the position that the said order to 
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cease and desist issued against Schick Incorporated et al., 
is subject to the enforcement provisions of Section 11 of the 
Clayton Act as amended by Public Law 86-107. Plaintiff, 
Nash-Finch Company, is well aware of the position there 
taken by the Commission, having on February 26, 1960, 
filed its motion to intervene in said cause No. 15,370 and 
having quoted portions of the Commission’s said brief in 
the motion. 


Interrogatory 2 


Insofar as is known to the present members of the Com- 
mission or its counsel, the Federal Trade Commission at no 
time prior to the S5th Congress, ‘‘drafted, sponsored, or 
proposed’’ Clayton Act finality legislation containing a 
provision for application of the provisions thereof to orders 
entered prior to enactment substantially different from 
that contained in Section 2 of H.R. 8682, 85th Congress, 
1st Session, a copy of which was attached to the letter 
dated April 10, 1958, of the Chairman of the Federal Trade 
Commission to the Chairman of the Subcommittee on Anti- 
trust and Monopoly, Senate Committee on the Judiciary, 
as recorded at page 315 in the published hearings of that 
subcommittee on S. 198, S. 721, S. 722, and S. 3479. 


Prior to the 85th Congress the Commission, in a letter 
dated December 16, 1955, from the Chairman of the Com- 
mission to the Chairman of the Senate Committee on the 
Judiciary, commented upon and, with certain suggested 
modifications, recommended passage of S. 2205, 84th Con- 
gress, 1st Session, Section 9 of which bill was substantially 
identical with Section 2 of Public Law 86-107. The Com- 
mission’s letter did not suggest any modification of Section 
9 of the said S. 2205. Insofar as the Commission knows, its 
letter of December 16, 1955, has not been published by the 
Senate Committee on the Judiciary. The Commission has 
no objection to plaintiff’s securing by its own efforts a copy 
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of the said letter from the said Committee, if the Committee 
is willing to release it. 


/s/ Awan B. Hosses 
Alan B. Hobbes, 
Assistant General Counsel, 
Federal Trade Commission, 
Attorney for Defendants. 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 2612-59 
Nasa-Fixca Company, Plaintiff’, 
v. 


FeperaL Trape Commission et al., Defendants. 


Motion for Summary Judgment Under Rule 56(a) and for 
Judgment of the Findings Under Rule 12(c) of the Rules 
of Civil Procedure 


[Filed April 12, 1960] 


The plaintiff, Nash-Finch Company, by its attorneys, re- 
spectfully moves this court for the entry of Summary 
Judgment in favor of the plaintiff and against the defend- 
ants pursuant to Rule 56(a) of the Rules of Civil Pro- 
cedure, or in the alternative, for judgment on the pleadings, 
pursuant to Rule 12(c) of the Rules of Civil Procedure. 


In support of this motion, plaintiff relies on the plead- 
ings on file in this proceeding, namely, the complaint to 
the extent that its allegations have been admitted by the 
defendants, and the defendants’ answers to interrogatories 
served upon them pursuant to Rule 33. 


In compliance with Rule 9(1) of the Rules of this Court, 
the plaintiff attaches to this motion a statement of the 
material facts as to which there is no genuine issue. This 
statement consists of allegations of the complaint expressly 
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admitted by the defendants and their answers to two in- 
terrogatories served upon them pursuant to Rule 33. 


This proceeding presents the issue of whether Public 
Law 86-107, S6th Congress, amending Section 11 of the 
Clayton Act (15 U.S.C. 21) is retrospective and applies 
to Clayton Act orders issued by the Commission prior 
to the enactment of Public Law 86-107. 


Plaintiff urges that the said Public Law 86-107 is not 
retrospective, does not apply to the Clayton Act order 
issued by the defendant Commission against the plaintiff 
prior to the enactment of such statute, and the plaintiff 
asks this Court for judgment, to that effect, pursuant to 
the Declaratory Judgment Act (62 Stat. 964; 28 U.S.C. 
2201) and Section 10 of the Administrative Procedure Act 
(5 U.S.C. 1009). 


Wuenrerore plaintiff prays judgment based on the plead- 
ings herein, in the alternative under Rule 56(a) or Rule 
12(c) of the Rules of Civil Procedure that Public Law 86- 
107 is not applicable to the order issued by the Federal 
Trade Commission against the plaintiff prior to the enact- 
ment of said Public Law 86-107. Plaintiff’s memorandum 
in support of this motion is filed concurrently. 


/s/ Epwarp F. Howrey 
Edward F. Howrey 


/s/ Wuitam Son 
William Simon 
/s/ Rozert L. WaLp 
Robert L. Wald 
of 
Howrey, Smon, Baker & 
Mousgcaison 
1707 H Street, Northwest 
Washington 6, D. C. 


Attorneys for Plaintiff 
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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 2612-59 


NasH-Fixcu Company, Plaintiff, 
v. 
FeperaL TrapE Commission et al., Defendants. 


Cross-Motion for Summary Judgment or in the Alternative 
for Judgment on the Pleadings or for Dismissal of the 
Complaint 


[Filed May 5, 1960] 


Come now the defendants, the Federal Trade Commission 
and its individual Commissioners, and move this Honorable 
Court as follows: 


1. For summary judgment in their favor on the ground 
that there exists no genuine issue of material fact and 
they are entitled to judgment as a matter of law; or 


2. In the alternative, for judgment on the pleadings or 
for dismissal on the ground that the complaint fails to 
state a claim upon which relief may be granted, for each 
of the following reasons: 


(a) The complaint fails to state a case of actual con- 
troversy between plaintiff and defendants; 


(b) The United States is an indispensable party to this 
action for declaratory judgment, but plaintiff has not joined 
it as a defendant; 


(c) Plaintiff has not suffered legal wrong by any agency 
action for which there is no other adequate remedy. 


Pursuant to the Court’s rule 9(1), a statement of the 
material facts as to which defendants contend there is no 
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genuine issue is attached to this motion and is incorporated 
herein by reference. 


Respectfully submitted, 


/s/ Outver GascH 
Oliver Gasch, 
United States Attorney, 


/s/ Rosert J. ASMAN 
Robert J. Asman, 
Assistant 
United States Attorney, 


Ricuarp A. Solomon 
Richard A. Solomon, Attorney, 
Department of Justice, 


DaxteL J. McCavter, JR. 
Daniel J. McCauley, Jr., 
General Counsel, 
Federal Trade Commission, 


Auas B. Hosses 

Alan B. Hobbes, 
Assistant General Counsel, 
Federal Trade Commission, 


J. B. Truty 
J. B. Truly, Attorney, 
Federal Trade Commission, 


J. Gorpos CooxEy 
J. Gordon Cooney, Attorney, 
Federal Trade Commission, 


Attorneys for the Defendants. 
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UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 


Docket No. 4589 
In the Matter of 


C. H. Rostrson Company, @ corporation, and 
Nasu-Fincxu Company, a corporation; Respondents. 


Substituted Joint Answer of Respondents 


[Filed with the Commission October 9, 1946; 
filed in District Court May 5, 1960] 


Come Now the respondents, C. H. Robinson Company 
and Nash-Finch Company, by their attorneys, and for their 
answer to the complaint herein; 


ParacraPH One: Admit the allegations contained in Para- 
graphs numbered One, Two, Taree, Four and Fre of 
said Complaint. 


Paracrara Two: Admit that by reason of the facts ad- 
mitted by Paragraph numbered Oxz hereof, the respondent 
C. H. Robinson Company acted under the control and in 
fact for and on behalf of respondent Nash-Finch Company. 


Wuererore, The respondent C. H. Robinson Company 
and the respondent Nash-Finch Company waive all inter- 
vening procedure and hearings herein and consent that the 
Commission may proceed upon the Complaint herein and 
this substituted joint answer thereto to make its report 
stating its findings as to the facts and its conclusion based 
thereon, and enter an appropriate Cease and Desist Order 
disposing of this proceeding; the filing of briefs and pres- 
entation of oral arguments are also waived by the 
respondents; provided, however, that any and all ad- 
missions, express or implied, made by the respondents 
hereby relate solely to the situation existing as described 
in the complaint and during the period covered by the 
complaint to the date of issuance thereof and are only for 
the purpose of this proceeding and any proceeding which 
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may be brought or instituted in the Circuit Court of 
Appeals for the enforcement or review of such order to 
cease and desist as may be entered on the basis of this 
answer and for any review of such Cease and Desist Order 
before the Supreme Court of the United States. 


Dated this 14th day of January, 1942. 


/s/ F. H. StiNcHFIELD 
F. H. Stinchfield 
/ M.D. NicHoLsox 
M. D. Nicholson 
/s/ STINCHFIELD, MackaLL, CROUNSE 
& Moore 
Stinchfield, Mackall, Crounse 
& Moore 
1100 First National-Soo Line 
Building 
Minneapolis, Minnesota 


Attorneys for Respondents. 


UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 


Docket No. 4589 
In the Matter of 


C. H. Rostrsox CompPasy, corporation, and 
NasH-Fixcu Company, & corporation. 


Reply to Motion to Terminate and Close Investigational 
Hearing 


[Filed with the Commission on August 7, 1959; 
filed in District Court May 5, 1950] 


To: Abner E. Lipscomb, Hearing Examiner. 


Comes Now Nash-Finch Company, by its attorneys, in 
response to the motion of counsel for the Commission to 
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terminate and close the investigational hearing, and it 
says that: 


1. The Nash-Finch Company does not object to the ter- 
mination of the hearings in this matter or to the closing 
of this investigational hearing. Nor does the Nash-Finch 
Company object to the certification of the record if it is 
solely for the purpose of closing this investigational hear- 
ing and dismissing this proceeding. The Nash-Finch Com- 
pany does object, however, to the certification of the rec- 
ord to the Federal Trade Commission for any other pur- 
pose, since this record is incomplete and the Nash-Finch 
Company has not been afforded any opportunity to offer 
evidence in this proceeding. The Nash-Finch Company 
does not oppose the vacation of the order of November 
5, 1957, or the dismissal of this proceeding without certi- 
fication of the record. 


2. The Act of July 23, 1959, Public Law 86-107, is wholly 
inapplicable to this proceeding. That statute by its terms 


is not applicable to any previously issued orders. 
/s/ Wrwtam Siow 
William Simon 
Counsel for the 
Nash-Finch Company 


Darep: August 7, 1959 


be 


UNITED STATES DISTRICT COUBT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 2612-59 
Nasa-Fiscu CoMPayY, Plaintiff, 
Vv. 


FeperaL TRADE ComMISSION, 
Earu W. KrstsEk, 

RoserT SECREST, 

Sicgurp ANDERSON, 

Wruuas Kers, and 

Epwarp T. Tart, Defendants. 


Final Judgment 
[Filed July 1, 1960] 


This cause coming on to be heard upon the plaintiff’s 
complaint, as amended, and defendants’ answer, and upon 


plaintiff's Motion for Summary Judgment or in the alterna- 
tive for judgment on the pleadings, filed April 12, 1960, 
and upon defendants’ Cross-Motion for Summary Judg- 
ment or in the alternative for judgment on the pleadings or 


+n the alternative to dismiss the complaint; and 


The Court having considered the Motion and Cross-Mo- 
tion and the memoranda in support of said motions filed by 
the respective parties, and having heard oral argument 
thereon, and being fully advised in the premises: 


Fixps that Public Law 86-107, enacted July 23, 1959, as 
an amendment to Section 11 of the Clayton Act (Act of 
October 15, 1914; 15 U.S.C. 21), is not applicable to, and 
does not govern, cease and desist orders issued by the 
Federal Trade Commission under the Clayton Act prior 
to July 23, 1959; 


Frxps that the plaintiff is entitled to Summary Judgment 
herein and that its aforesaid Motion for Summary Judg- 
ment should be granted; and 
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Frxps that the defendants are not entitled to Summary 
Judgment herein nor in the alternative to judgment on the 
pleadings nor to dismissal of the complaint, and that their 
Cross-Motion should be denied. 


Ir Is THEREFORE Oxnperep that plaintiff’s Motion for Sum- 
mary Judgment, filed herein on April 12, 1960, be and it is 
hereby granted; and this Court does hereby enter its 
Judgment that said Public Law 86-107, the Act of July 23, 
1959, is not applicable to and does not govern Clayton Act 
orders issued prior to the enactment of said Act, and is 
not applicable to the cease and desist order issued by the 
Federal Trade Commission on January 6, 1947, against the 
defendant Nash-Finch Company. 


Ir Is FurrHer Orperep that the defendants’ Cross- 
Motion for Summary Judgment or in the alternative for 
judgment on the pleadings or in the alternative to dismiss 
the complaint be and it is hereby denied. 


/s/ Josepx C. McGarracHy 
United States District Judge 
Dated: July 1, 1960 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No, 2612-59 


Nasu-Fixce Company, a corporation, Plaintiff, 


v. 


Fepera, Trapt Commission, 
Eant W. Kixtxer, 

Rosert T. SEcREst, 

Sicurp ANDERSON, 

Wuuium C. Keen, 

Epwarp T. Karr, 


Members of the Federal Trade 
Commission, Defendants. 
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Notice of Appeal 
[Filed July 26, 1960] 


Notice is hereby given that the Federal Trade Commis- 
sion, and Earl W. Kintner, Robert T. Secrest, Sigurd 
Anderson, William C. Kern, and Edward T. Tait, members 
of the Federal Trade Commission, defendants above named, 
hereby appeal to the United States Court of Appeals for 
the District of Columbia Cireuit from the final judgment 
entered in this action on July 1, 1960. 


Oniver GascH, 
United States Attorney, 


Rosert J. ASMAN, 
Assistant 
United States Attorney. 


Robert A. Bicks, 
Assistant Attorney General, 


Richard A. Solomon, Attorney, 
Department of Justice, 


Alan B. Hobbes, 
Assistant General Counsel, 
Federal Trade Commission. 


BRIEF FOR APPELLANTS 


Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
1 


No. 15978 


FenrraL Trapp CoMMISSION, BL AL., APPELLANTS 


v. 


Nasu-Fince CoMPANY, APPELLEE 
| 


APPEAL FROM 4 JUDGMENT OF THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


Attorney, 
Department of Justice, Washington 25, D.O. 


United States C 
| For 5 


District of Columbic Ctra? 


FRED OT 2.67950. 


STATEMENT OF QUESTIONS PRESENTED 


The questions presented by this appeal from the order of 
the district court, granting appellee’s motion for summary 
judgment and denying appellants’ alternative motions to dis- 
miss the complaint and for summary judgment, are as follows: 

1. Whether the district court had jurisdiction under the 
Declaratory Judgments Act and the Administrative Procedure 
Act to entertain a complaint, naming as defendants only the 
Commission and the Commission members as individuals, seek- 
ing (a) a declaration that Public Law 86-107, amending the 
provisions for enforcement of the Federal Trade Commission’s 
Clayton Act cease-and-desist orders, does not apply to any 
such orders issued before the law’s enactment. and (b) judicial 
review of both the Commission’s press release adopting the 
opposite construction of the law and the Commission’s order 
terminating its investigation into the plaintiffs compliance 
with a 1947 cease-and-desist order. 

2. Whether Public Law 86-107 applies to the Commission’s 
Clayton Act cease-and-desist orders issued before the law’s 
enactment and not previously the subject of enforcement or 
review proceedings. 
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B. The Commission’s order terminating its investiga- 
tory hearing into Nash-Finch’s activities is not 
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FOE THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15978 


Faepera, Traps CoMMISSION, ET AL., APPELLANTS 


v. 
NasH-FincH CoMPANY, APPELLEE 


APPEAL FROM A JUDGMENT OF THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS 


JURISDICTIONAL STATEMENT 


Nash-Finch Company is the respondent to @ cease-and- 
desist order issued by the Federal Trade Commission in 1947 
under Section 2(c) of the Clayton Act, 38 Stat. 730, a3 
amended, 15 U.S.C. §13(c) (J.A. 21)2 On September 21, 
1959, sixty days after the enactment of Public Law 86-107, 
73 Stat. 243, 15 U.S.C. § 21, it filed in the district court a com- 
plaint against the Commission and the Commission members 
as individuals (J.A. 18) seeking (a) a declaration that PL. 
86-107 does not apply to Clayton Act cease-and-desist orders 
issued by the Commission prior to the law’s enactment, and 
(b) judicial review of both the Commission’s public notice of 
July 28, 1959, adopting the opposite construction of the law 
(J.A. 32) and so much of the Cornmission’s order terminating 
an investigation of Nash-Finch’s compliance status as adopts 
that construction (J.A. 33).2 The Declaratory Judgments 

143.4" refers to the Joint Appendix filed on October 14, 1960. 

a*Phe individual defendants were added by an amendment to the com- 
plaint on October 7, 1959; review of the pablic notice was initially sought 
by an amendment to the complaint on December 8, 1969. 
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Act, 48 Stat. 955, as amended, 28 US.C. § 2201 et seg., and 
Section 10 of the Administrative Procedure Act, 60 Stat. 243, 
5 USL. § 1009, were invoked to establish the district court’s 
jurisdiction. 

The defendants moved to dismiss the action for want of 
jurisdiction (J.A. 34). The motion was denied without 
opinion (J.A. 36). Thereupon both plaintiff and defendants 
moved for summary judgment and in the alternative for 
judgment on the pleadings; defendants simultaneously re- 
newed their motion to dismiss (J.A. 47, 49). After oral argu- 
ment the district court, without opinion, denied defendants’ 
motions and granted the plaintiff's motion for summary judg- 
ment, finding P.L. 86-107 inapplicable to pre-enactment orders 
(J.A. 54). 

This court has jurisdiction of this appeal under 28 U.S.C. 
§ 1291. The arguments respecting the jurisdiction of the dis- 
trict court are discussed in Point I infra. 


STATEMENT OF THE CASE 


Until July 23. 1959, cease-and-desist orders issued by the 
Federal Trade Commission under the Clayton Act, 38 Stat. 730 
et seq., as amended, 15 USC. § 12 et seg., were enforced by 
@ multi-stage process in which the Commission, if it found a 
violation of the order, petitioned the appropriate court of 
appeals for an enforcement order, subsequent violations being 
punishable as contempts of the court. Moreover, respondents 
could seek judicial review of cease-and-desist orders in the 
court of appeals at any time prior to an enforcement action 
by the Commission. 

Public Law 86-107, 73 Stat. 243, 15 U.S.C. § 21, effective on 
July 23, 1959, revised this procedure to conform substantially 
to that which since 1938 has governed the enforcement of all 
Commission orders under the Federal Trade Commission Act, 
38 Stat. 719 et seq., as amended, 15 U.S.C. § 41 et seq., includ- 
ing those orders in existence before 1938. Under the new 
procedure review of an order may be sought by the respondent 
only during the sixty days following the issuance of the order; 
at the “expiration of the time allowed for filing a petition for 
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review” or at the conclusion of review proceedings the order 
becomes final and enforceable in an action brought by the 
United States for a civil penalty of $5000 per day per viola- 
tion. By Section 2 of P.L. 86-107, however, the new pro- 
cedure is made;applicable “to any proceeding initiated before 
the date-oF enactment of this Act under the third or fourth 
paragraph of section 11 of the [Clayton] Act * * * .” The 
referenced third paragraph was the provision for enforcement 
orders of the court of appeals; the fourth paragraph was the 
provision for judicial review of cease-and-desist orders on the 
petition of respondents thereto. 

In 1941 the Commission had issued a complaint charging 
Nash-Finch Company, a wholesale distributor of food products, 
with receiving or accepting brokerage or allowances in. lieu 
thereof in violation of Section 2(c) of the Clayton Act, 38 Stat. 
730, as amended, 15 U.S.C. §$13(c) (J.A. 18). That section 
makes it unlawful for any person engaged in interstate com- 
merce “to pay or grant, or receive or accept, anything of value 
as a commission, brokerage, or other compensation, or any al- 
lowance or discount in lieu thereof, except for service rendered.” 

Nash-Finch answered, admitting all the material allegations 
of fact set forth in the Commission’s complaint, waived inter- 
vening procedure, and consented to the entry of “an appropriate 
Cease-and-Desist Order.” The answer by its terms contem- 
plated that review of the order might be sought in a court of 
appeals, and included an express reservation that the admissions 
contained therein were “only for the purpose of this proceeding 
and any proceeding which may be brought or instituted in the 
Cireuit Court of Appeals for the enforcement or review of such 
order to cease and desist as may be entered on the basis of this 
answer or any review of such Cease-and-Desist Order before 
the Supreme Court of the United States” (J.A. 51). On the 
basis of the complaint and answer, the Commission in 1947 
issued its findings, its conclusion that Section 2(c) had been 
violated, and its order to cease and desist (J.A. 21). Plaintiff 
has never sought review of this order in an appropriate court 
of appeals, where exclusive jurisdiction under Section 11 of the 
Clayton Act to review Commission cease-and-desist orders has 
resided both before and after the 1959 amendment. 
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In 1957, ten years after the cease-and-desist order was is- 
sued, the Commission directed an investigational hearing to 
determine whether plaintiff had violated the order. Hearings 
of this type were the recognized method under the old Section 
11 for developing proof of violations upon which the entry of 
enforcement orders by the courts of appeals had been condi- 
tioned. On July 28, 1959 (five days after the new law became 
effective and while the investigational hearing was in progress), 
the Commission issued a press release which stated that the en- 
forcement provisions of P.L. 86-107 would apply to outstanding 
orders except those as to which enforcement or review proceed- 
ings had been initiated before the law’s enactment. It stated 
that as to outstanding orders respondents would have sixty 
days from the date of enactment to petition the court of sp- 
peals for review, and that in the event review proceedings were 
not instituted the orders would become final upon the expira- 
tion of that period. The release noted that copies thereof were 
being mailed to the last known address of each of the respond- 
ents to outstanding orders (J.A. 32). 

On July 29, 1959, staff counsel for the Commission moved to 
terminate and close the investigational hearing on the ground 
that with the enactment of P-L. 86-107 “the Commission can no 
longer apply to the Court [of Appeals] for a decree of enforce- 
ment * * *.” On August 7 the plaintiff filed a reply stating 
that it “does not object to the termination of the hearings in 
this matter or to the closing of the investigational hearing.” 
It also asserted that the amendment “is wholly inapplicable to 
this proceeding. The statute by its terms is not applicable to 


to cease and desist must be governed by the provisions of Pub- 
lic Law 86-107 * * * rather than by the proceedings con- 
templated” at the commencement of the investigation 
(J.A. 33). 

On September 21 the plaintiff filed its complaint in the 
present action (J.A. 3); the subsequent history of the proceed- 
ing is set out in the Jurisdictional Statement supra. 


5 
STATUTES INVOLVED 


The following statutes are involved in this proceeding: 

Clayton Act § 11, 38 Stat. 734, as amended. 

Public Law 86-107, 73 Stat. 243, 15 U.S.C. § 21. 

Wheeler-Lea Act §3, 52 Stat. 111, as amended, 15 US.C. 
§ 45. 

Declaratory Judgments Act § 1, 48 Stat. 955, as amended, 
28 US.C. § 2201. 

Administrative Procedure Act § 2, 60 Stat. 237, as amended, 
5 USC. § 1001. 

Administrative Procedure Act § 10, 60 Stat. 243, 5 USC. 
§ 1009. 

The relevant portions of these statutes are printed as an 
Appendix to this brief. 


STATEMENT OF POINTS RELIED ON 


The appellants rely upon the following points: 


1. The district court had no jurisdiction to entertain the 
plaintiff's complaint. 

2. Public Law 86-107 applies the new enforcement scheme 
to post-enactment violations of all cease-and-desist orders out- 
standing at the law’s enactment except those orders under 
which enforcement or review proceedings were pending or com- 
pleted on the date of enactment. 

3. No substantial question respecting the constitutionality 
of Public Law 86-107 is presented in this proceeding. 


SUMMARY OF ARGUMENT 


L. The district court had no jurisdiction to entertain the 
plaintiff's complaint. No “actual controversy” is present to 
support the prayer for declaratory relief, for the mere expres- 
sion of an opinion by the Commission does not create a threat 
of sufficient immediacy to meet the statutory and constitu- 
tional requirements. Moreover, the United States, an indis- 
pensable party to this suit because of its pivotal role in the 
challenged enforcement scheme, was not joined as a defendant, 
nor could it be joined because of its immunity from suit. 
Finally, the administrative acts sought to be reviewed do not 
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rise to the level of “final agency action” to which the Admin- 
istrative Procedure Act applies, for the Commission’s expres- 
sions of opinion are not “rules” or of sufficient effect and im- 
pact to be reviewable; plaintiff, in any event, has no standing 
to challenge them as it is in no way aggrieved, and, by virtue 


of its ability to raise its arguments in the defense of any future 
civil penalty action which might be brought by the United 
States, possesses an adequate court remedy which precludes 
resort to the Administrative Procedure Act. 

II. Public Law 86-107 unquestionably applies the new en- 
forcement procedure to orders outstanding at the law’s enact- 
ment. The inclusion of a specific exception for orders which 
had been through or were undergoing the old enforcement 
process clearly shows the legislative intent to subject to the 
new method all other orders. Nor can the consistent and 
logical use in P.L. 86-107 of the new designations of the sub- 
sections of Section 11 be thought to imply otherwise, for the 
legislature’s conscious use of the term “redesignated” rather 
than the term “amended” indicates a Congressional purpose to 
continue in force the provisions of old Section 11 relating to 
the issuance of cease-and-desist orders. Moreover, the act’s 
variation from the language of the Wheeler-Lea Act was ne- 
cessitated by the Clayton Act provision for divestiture as well 
as cease-and-desist orders; and Congress surely is not to be 
held to a given mode of expressing policy as prerequisite to 
judicial recognition of the policy. Finally, the intent of Con- 
gress was clearly to adopt the Wheeler-Lea scheme in Clayton 
Act enforcement; to bifurcate the method as plaintiff urges 
would frustrate this goal as well as that of rational and orderly 
administration. 

III. The constitutionality of Public Law 86-107 as inter- 
preted by the defendants is not a substantial issue in this case. 
Plaintiff is totally without standing to protest any deprivation 
of judicial review worked by the act, for it has had ample op- 
portunity to seek review of its own cease-and-desist order. In 
any event, the act by no means expressly precludes review of 
pre-enactment orders otherwise reviewable, and, as the Com- 
mission recognized in its public notice, the act’s failure to spe- 
cify a fixed period for review of existing orders did not deprive 
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the respondents thereunder of the rights of review to which 
they may be constitutionally entitled. 


ARGUMENT 


L The District Court lacked jurisdiction to entertain this 
action. 


The Government is as anxious as the appellee, Nash-Finch, 
to have an early and binding determination of the applicability 
of the provisions of Section 11 of the Clayton Act, as amended 
by Public Law 86-107, 73 Stat. 243, 15 U.S.C. § 21, to a large 
number of Clayton Act cease-and-desist orders which had been 
entered by the Federal Trade Commission prior to the effective 
date of the amendment. We believe, however, that we are 
compelled to raise for the court’s consideration the serious 
jurisdictional problems raised by the action which has been 
brought by Nash-Finch here. For in our view the routes which 
have been followed by Nash-Finch in an attempt to secure an 
adjudication of the problem of the applicability of P.L. 86- 
107 are not open under relevant decisions of the courts. 

The Nash-Finch amended complaint attempts to raise the 
question of the scope of P.L. 86-107 in three. ways. First, it 
seeks a declaratory judgment to the effect that the act is not 
applicable to and does not govern enforcement of the 1947 
cease-and-desist order against it. Second, it seeks review un- 
der the Administrative Procedure Act of so much of the Com- 
mission order of September 14, 1959 terminating the investi- 
gation of possible Nash-Finch violations of the cease-and-de- 
sist order as gives as the reason for such action the Commis- 
sion’s view that enforcement of the order is now governed by a 
provision of P.L. 86-107. And finally, it seeks review under 
the Administrative Procedure Act of the Commission’s state- 
ment of its interpretation of P.L. 86-107 set forth in the public 
notice of July 28, 1959. We show below that each of these 
paths to court review is fatally defective. 


A. The District Court lacked power to issue the requested declaratory 
judgment as to the applicability of Public Law 86-107. 

In paragraph 1 of its amended prayer for relief Nash-Finch 

states that it is seeking declaratory relief “pursuant to the De- 
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claratory Judgments Act (28 U.S.C. 2201) and Section 10 of 
the Administrative Procedure Act (5 U.S.C. 1009)” (J.A. 17). 
The reference to Section 10 of the Administrative Procedure 
Act, however, does not serve to aid its invocation of the declara- 
tory powers of the federal courts. It is true that Section 10(b) 
of the Administrative Procedure Act provides that “the form 
of proceeding for: judicial review shall be any statutory review 
proceeding * * * or, in the absence or inadequacy thereof, any 
applicable form of legal action (including actions for declara- 
tory judgments * * *) in any court of competent jurisdiction.” 
But it is equally clear from Sections 10 (a), (c), and (e) that 
the entire judicial review provision of the Administrative Pro- 
cedure Act, regardless of the “form of proceeding,” relates only 
to review of “ ‘agency action” and specifically, in the absence of 


nection with such final agency action and that in its absence 
declaratory relief is available only to the extent that it is other- 
wise available under the Declaratory Judgments Act and the 
relevant court cases governing declaratory rulings. We show 
below in points B and C that the two “actions” of the Commis- 
sion from which Nash-Finch purports to appeal are not “final 


ruling as to the scope of P.L. 86-107: (1) because its complaint 
fails to join an indispensable party who is not amenable to suit, 
and (2) because the Declaratory Judgments Act requirements 
of actual controversy are not met. 


1. The failure to join en indispensable party who is not amenable to suit 

Plaintiff's complaint seeks a declaratory judgment respect- 
ing the applicability of P.L. 86-107 to Federal Trade Commis- 
sion orders outstanding on the date of its enactment. The 
enforcement and application of the statute, however, are con- 
fided not to the Commission but to the United States, for vio- 
lators of final Commission orders “shall forfeit. and pay to the 
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United States a civil penalty of not more than $5,000 for each 
violation, which shall accrue to the United States and may be 
recovered in a civil action brought by the United States.” 73 
Stat. 243, 15 US.C. § 21(1) (emphasis supplied). Assuming 
arguendo that plaintiff is involved in an actual controversy over 
the effect of P.L. 86-107, that controversy can only be with the 
governmental body which administers the act. Plaintiff need 
merely look to the cases it has cited in support of its claim of 
present controversy to see the correctness of this proposition. 
Public Service Comm’n v. Wycoff Co., 344 US. 237 (1952) 
(suit against state regulatory body empowered to enforce stat- 
ute from which exemption was asserted) ; Evers v. Dwyer, 358 
U.S. 202 (1958) (suit against public officials and private groups 
responsible for enforcing allegedly unconstitutional statute). 
Plaintiff’s bare assertion that the Commission is the true en- 
forcer of P.L. 86-107—that the United States serves only minis- 
terially as the Commission’s lawyer in penalty suits—is clearly 
without substance. Nowhere does the penalty statute so 
much as mention the Commission save as the source of the 
order violated. The Attorney General, acting for the United 
States, can bring proceedings over the Commission’s objection, 
and he can refuse to bring proceedings which the Commission 
requests. 

This case thus presents a classic application of the Supreme 
Court’s standard for determining indispensability in the federal 
courts, under which indispensable parties are “persons who not 
only have an interest in the controversy, but an interest of such 
a nature that a final decree cannot be made without either 
affecting that interest, or leaving the controversy in such a 
condition that its final termination may be wholly inconsistent 
with equity and good conscience.” Shields v. Barrow, 58 US. 
(17 How.) 130, 139 (1855). The interest of the United States, 
the enforcer of P.L. 86-107, in this controversy over the act’s 
meaning is obvious, despite plaintiff's surprising contrary as- 
sertion. Moreover, as it is not a party here, the United States 
could not be bound by any interpretation of P.L. 86-107 ren- 
dered in this case. Thus, to grant the declaratory judgment 
prayed would not finally settle the controversy presented, 
for a later proceeding might cause the determinations 
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made here to be disregarded. Cf. Barney v. Baltimore, 73 US. 
(6 Wall.) 280 (1868) ; Smith v. American Asiatic Underwriters, 
Federal, Inc., 127 F. 2d 754 (9th Cir. 1942). That the United 
States has never been held to be an indispensable party to 
actions challenging Federal Trade Commission orders or rules 
issued under the statutes enforced by the Commission is, of 
course, irrelevant here, where a declaration of rights under a 
United States-enforced statute is sought. 

Plaintiff must therefore sue the United States in order to 
obtain the declaratory relief it seeks. Yet it is axiomatic, and 
plaintiff “readily concedes,” that the sovereign cannot be sued 
without its consent. The Declaratory Judgments Act does not 
apply to the United States as defendant; it does not expand 
the class of cases in which the United States has declared its 
amenability to suit. sner v. Interstate Commerce Comm’n, 90 
F. Supp. 361 (E.D. Mich. 1950); Innes v. Hiatt, 57 F. Supp. 
17 (MLD. Pa. 1944); Yeskel v. United States, 31 F. Supp. 956 
(D.N.J. 1940); Noeding Trucking Co. v. United States, 29 F. 
Supp. 537 (D.N.J. 1939). Accordingly, the complaint, insofar 
as it seeks declaratory relief, should have been dismissed for 


failure to join the United States as an indispensable party. 
E.g., Mine Safety Appliance Co. v. Forrestal, 326 US. 371 
(1945). 


Ny A ns cd hanes ah 
‘actual controversy” 

Declaratory judgment procedure is available in federal 
SY es SES “actual con- 
troversy.” 48 Stat. 955, as amended, 28 U.S.C. $2201. The 
statutory command, moreover, is of constitutional origin, U.S. 
Const. art III, § 2, and the Supreme Court has repeatedly held 
that the declaratory device must not be used to circumvent 
the Article III requirement of an actual case or controversy 
between the litigants. E.g., Aetna Life Ins. Co. v. Haworth, 
300 US. 227 (1937). What plaintiff here seeks, however, is 
merely the resolution of an abstract question of public law. 
Because the Commission has publicly expressed its views on 
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that question and plaintiff finds the views to differ from its 
own, plaintiff would have a declaratory judgment resolve the 
conflict. But a mere difference of opinion will not do if the 
statutory and constitutional jurisdictional requirements are 
to be met. 

Plaintiff is not the first to seek clarification of abstract legal 
uncertainties via the declaratory judgment. In Longshore- 
men’s Union v. Boyd, 347 US. 222 (1954), certain resident 
aliens, whose habit was to work in Alaskan canneries every 
summer and in the continental United States for the remainder 
of the year, were threatened by the District Director of Im- 
migration and Naturalization that they would in the future be 
treated as new entrants, subject to exclusion proceedings, on 
each return from Alaska. The Director publicly announced 
that this was his interpretation of the Immigration and Na- 
tionality Act of 1952, 65 Stat. 182, as amended, 8 U.S.C. 
§ 1182(d)(7). But the aliens’ action for a declaratory judg- 
ment was dismissed, for “determination of the scope * * * of 
legislation in advance of its immediate adverse effect in a con- 
crete case involves too remote and abstract an inquiry for tne 
proper exercise of the judicial function.” 347 US. at 224. 
Thus has the Supreme Court repeatedly refused to grant 
declaratory opinions that a law will or will not apply in the 
contingency of an actual case arising in the future. £.g., 
Public Utilities Comm’n v. United Air Lines, 346 US. 402 
(1953); Public Service Comm’n v. Wycoff Co., 344 US. 237 
(1952) ; Eccles v. People’s Bank, 333 U.S. 426 (1948) ; United 
Public Workers v. Mitchell, 330 U.S. 75 (1947) ; Alabama State 
Fed’n of Labor v. McAdory, 325 U.S. 450 (1945).° 


*The McAdory case was cited by the Chief Judge of this court, and 
Evers v. Dwyer, 358 U.S. 202 (1958) (discussed at 14 infra), distin- 
guished as “an exception to the general rule,” in his recent “Statement 
on Motion for Stay Pending Appeal and on the Merits” in Paling v. East- 
land, No. 15963, filed Sept. 7, 1960. There a declaratory judgment as to 
appellant’s duty to comply with an order of a Senate Committee was de- 
nied where “No detention has occurred. The date when Pauling must 
decide whether to comply or not with the directive has not yet arrived. 
He has not been cited for contempt or reported to the Senate for cita- 
tion.” (Slip Op. p. 3.) 
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This principle has frequently been applied by the District of 
Columbia courts. In Helco Prod. Co. v. McNutt, 78 App. 
DC. 71, 137 F. 2d 681 (1943), the plaintiffs sought 2 declara- 
tory resolution of their disagreement with the Food and Drug 
Commissioner’s opinion that the shipment of certain goods 
would violate the Federal Food, Drug and Cosmetic Act, 52 
Stat. 1040 et seq., 21 U.S.C. § 301 et seg. Prosecution of Pure 
Food violations is the responsibility of the Attorney General. 
This court found no actual controversy, ssying (78 U.S. App. 
D.C. at 78, 137 F. 2d at 683): 

Obviously, the declaration of the Commissioners is 
several steps removed from prosecution. Neither he nor 
his superior, the Federal Security Administrator, has 
power to prosecute or to require prosecution. Moreover, 

* his recommendation for prosecution, assuming 
that he makes one, does not establish the fact that a 
violation has occurred; * * * while the Attorney Gen- 
eral, in the performance of his official duties, has power 
to decide. or delegate power to decide, whether a par- 
ticular statute has been violated and, if so, whether to 
initiate prosecution, his judgment is not in any way con- 
trolled by a report from the Federal Security Adminis- 
trator * * *. The fact that one wants or needs legal 
advice is not sufficient. 

The similarity of the present case is striking. The Commis- 
sion’s opinion “is several steps removed from prosecution.” 
The Commission does not have “power to prosecute or to re- 


quire prosecution.” Its “recommendation for prosecution, as- 
i * [it] makes one, does not establish the fact 


decide, or delegate power to decide, whether a particular * 
[order] has been violated, and, if so, eee riaeaice. 
ecution, his judgment is not controlled by a report from the” 
Commission. See also Connecticut Importing Co. v. Perkins, 
35 F. Supp. 414 (D. Conn. 1940). 

A similar request for an advisory opinion in the guise of a 
declaratory judgment was rejected by this court in John P. 
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Agnew & Co. v. Hoage, 69 App. D.C. 116, 99 F. 2d 349 (1938). 
The Deputy Employees’ Compensation Commissioner had is- 
sued an “opinion” that coal hustlers, if employed and paid by 
a.coal dealer, were the dealer’s employees under the Compensa- 
tion Act, D.C. Code § 36-501 et seq. (1950), even if the cost 
were charged to the consumer. When a coal dealer sought a 
declaratory judgment to resolve the issue, the court said (69 
App. D.C. at 118, 99 F. 2d at 351): 


The bill of complaint in the instant case sets forth 
no “actual controversy” within the meaning of the Fed- 
eral decisions defining that phrase. It sets forth at best 
a difference of opinion between the appellant and the 
appellee. It is not alleged that the appellee has taken, 
or that he intends to take, action harmful to the appel- 
lants. While it is alleged generally that the appellants 
are by reason of the opinion “required to carry com- 
pensation insurance,” it is not asserted that the appellee 
is imposing or threatening to impose this requirement, 
nor is it made to appear that under the Employees’ 
Compensation Act he has authority so to do. There is 
furthermore no allegation that the appellee has made 
any claim that his opinion is being disregarded by any 
of the appellants or that the appellants have ever been 
in violation of the law as set forth in the opinion—even 
before its issuance. 


See also Denver Union Stock Yard Co. v. Bhd. of Ry. & 8.8. 
Clerks, 48 F. Supp. 308 (D .Colo. 1942). The court’s language 
would be directly applicable to the case at bar, were “Tequired 
to revamp purchasing methods” substituted for “required to 
carry compensation insurance.” See also Vulcanized Rubber 
and Plastics Co. v. Federal Trade Comm’n, 103 US. App. DC. 
384, 258 F. 2d 684 (1958) (refusing declaratory judgment where 
Commission had advised petitioner of violation of cease-and- 
desist order, but no enforcement action had been commenced, 
and the Commission’s “interpretation may be changed or it 
may never be enforced”) ; Grauert v. Dulles, 99 U.S. App. D.C. 
2A0, 239 F. 2d 60 (1956) (refusing declaratory judgment on 
plaintiff's eligibility for United States birth certificate when 
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No right dependent on US. birth other than right to certificate 
controverted) ; Babbitt Auto Parts Co. v. Fleming, 51 F. Supp. 
360 (D.D.C. 1941) (press release or bulletin stating policy of 
applying Fair Labor Standards Act, 52 Stat. 1060 et seq., as 
amended, 29 U.S.C. § 201 et seq., to plaintiff’s class via prose- 
cutions for violation does not justify declaratory judgment) ; 
Blue Star Auto Stores, Inc. v. Fleming, 50 F. Supp. 928 (D.D.C. 
1941) (administrator’s notification to plaintiff of Fair Labor 
Standards Act applicability and intent to prosecute future 
violations does not justify declaratory judgment). 

We are, of course, aware that there are a number of cases, 
typified by Evers v. Dwyer, 358 U.S. 202 (1958), cited by Nash- 
Finch below, which reflect a liberal attitude on the part of the 
Supreme Court towards the problem of when declaratory or 
equitable relief is appropriate. See, e.g., Pierce v. Society of 
Sisters, 268 U.S. 510 (1925) ; Euclid v. Ambler Realty Co., 272 
US. 365 (1926); Connecticut Mutual Life Ins. Co. v. Moore, 
333 U.S. 541 (1948). But all of these cases involved an actual 
controversy between the parties “of sufficient immediacy and 
reality to warrant the issuance of a declaratory judgment.” 
Maryland Casualty Co. v. Pacific Coal & Oil Co., 312 US. 270, 
273 (1941) The present case is at least one stage removed 
from such immediacy ; the “controversy” sought to be reviewed 
relates to the procedures applicable to the enforcement of an 
agency order to which the petitioner is a party, should it in fact 
be violated in the future, and the claimed “immediacy and re- 
ality” of the dispute is alleged to arise out of a collateral dis- 
agreement between Nash-Finch and the Commission as to 
whether the former’s mode of operation is consistent with the 
cease-and-desist order. These latter questions, however, relate 
solely to the right of Nash-Finch to obtain declaratory relief 
to resolve the question of violation of the order vel non (though 
the initiation of a Commission investigation into the matter 
clearly does not rise to the level of fixed agency position in- 
volved in such cases as Helco, supra). And we know of no 
cases in which even an “actual controversy” as to the validity 
of a given course of conduct has been held to justify declaratory 


“See note 3 supra. 
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resolution of the appropriate enforcement procedure in the 
event of violation. This is a fortiori the case where the Gov- 
ernment officer entrusted with enforcement of the order is not 
& party to the disagreement and has expressed no opinion 
thereon. 


B. The Commission’s order terminating its investigatory hearing into 
Nash-Fineh’s activities is not appealable. 

Nash-Finch has sought to review, under Section 10 of the 
Administrative Procedure Act, so much of the Commission’s 
Order of September 14, 1959 terminating its investigation into 
possible Nash-Finch violations of the 1947 cease-and-desist 
order “as finds that enforcement of the * * * [cease-and- 
desist] order * * * is governed by the provisions of P.L. 86- 
107” (J.A. 17). The Administrative Procedure Act, how- 
ever, confers standing to seek judicial review only upon “per- 
sons suffering legal wrong because of any agency action, or 
adversely affected or aggrieved within the meaning of any 
relevant statute * * *.” 60 Stat. 243, U.S.C. $1009(a). Ter- 
mination of an investigation which, if completed, might under 
Nash-Finch’s theory of the state of the law lead to the im- 
position of judicial sanctions on plaintiff, surely does not do 
plaintiff a legal wrong, or adversely affect or aggrieve it. In- 
deed, by its consent to the closing of the Commission’s inves- 
tigation, plaintiff has conceded that it is in no way prejudiced 
and, if anything, benefits by the Commission’s action. What 
plaintiff objects to, then, is merely the Commission’s reason 
for acting favorably to plaintiff's interest. But it is the ter- 
mination order which because of the Section 10 reference to 
“action” must be, and indeed is (J-A. 17), the subject of review. 
As that action does not of itself adversely affect Nash-Finch 
it has no standing to seek its review. United States v. Rock 
Royal Cooperative, 307 U.S. 533, 560 (1939); Rochester Tele- 
phone Corp. v. United States, 307 U.S. 125 (1938). See 
United States v. Los Angeles & SLR. Co., 273 US. 299, 309- 
310 (1927). Like judicial decisions, administrative actions 
which do not adversely affect a party are not subject to appeal 
by it merely because the agency’s reasons are alleged to be 
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imeorrect. Cf. Securities & Exchange Comm'n v. Chenery 
Corp., 318 US. 80, 88 (1953).° 


C. The Cemmission’s public notice is not subject to review. 


As a final argument in support of the district court's juris- 
diction to hear i its case, Nash-Finch has claimed that the Com- 
’s 


“suffering legal wron ng because o of °**o 

aggrieved by such action,” within the Sie e of Section 10(a), 
nor is the “rule” “final agency action for which there is no other 
remedy in any court” as required, in the absence of statutory 
review provisions, by Section 10(c). 

1. Section 2(c) of the Administrative Procedure Act defines 
a rule as “the whole or part of any agency statement of general 
or particular applicability and future effect designed to imple- 
ment, interpret or prescribe law or policy * ” (60 Stat 
27, 5 USC. § 1001(c )) (emphasis added). The eae 
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mally prescribe a course of conduct for the future rather than 
pronounce past or existing liabilities” (Leg. His. 197, 254). 
The Commission’s public notice, however, prescribes no course 
of conduct whatsoever for Nash-Finch or anyone else; its 
rights and liabilities remain the same after the Commission 
pronouncement as before it. 

This fact is well illustrated by analysis of Nash-Finch’s 
claim below (Answer to Motion to Dismiss 21), that in “estab- 
lishing this rule” the Commission had failed to comply with 
the rule making notice and public procedure requirements of 
Section 4 of the Administrative Procedure Act. This conten- 
tion highlights the absurdity of classifying the public notice 
as a “rule,” for a declaration of procedural invalidity would 
not assist Nash-Finch in any way. Since the application of 
the amended Section 11 to outstanding cease-and-desist orders 
is not and cannot be dependent upon the Commission’s inter- 
pretation thereof, the act’s potential application to pre-enact- 
ment orders exists whether the “rule” is voided or not, and 
whatever uncertainty has been created will survive any vaca- 
tion of the “rule.” 

The present situation is thus totally at variance with that 
involved in B. F. Goodrich v. Federal Trade Comm'n, 93 US. 
App. D.C. 50, 308 F. 2d $29 (1953), and the FCC cases,* upon 
which Nash-Finch placed its principal reliance below. In all 
of those cases the agency involved had, after formal rule mak- 
ing procedures, adopted substantive regulations under which 
conduct which previously had been permissible or at least not 
disqualifying was effectively proscribed. Thus in Goodrich, 
supra, which Nash-Finch claims “settled” its rights to seek re- 
view of the public notice here (Answer to Motion to Dismiss 
4-5), the Commission had issued regulations on quantity dis- 
count limits, pursuant to authority expressly delegated by Sec- 
tion 2(a) of the Clayton Act, 38 Stat. 730, as amended, 15 
U.S.C. § 13(a), which precluded the cost justification of greater 
amounts of discounts previously available to the tire industry. 


*“ United States v. Storer Broadcasting Co., 351 U.S. 192 (1956) ; Federal 
Communications Comm’n v. American Broadcasting Co. SAT US. 284 
(1954) Columbia Broadcasting System v. United States, 316 U.S. 40% 
(1942). 
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Viewed thus in the light of the conventional aggrievement 
test, the difficulties with the Nash-Finch position become man- 
ifest. For it is essentially the passage of P-L. 86-107, rather 
than the Commission’s public notice, which causes the uncer- 
tainty constituting the alleged injury. Prior to the enactment 
of the law there was an inchoate dispute between the Commis- 
sion and Nash-Finch as to whether certain activity it was then 
engaging in violated the 1947 cease-and-desist order, but the 
enforcement procedure then in effect permitted Nash-Finch 
to violate the order with impunity up to the time the order 
was enforced by a court. Now it may well be that the order 
is directly enforceable by a civil penalty action brought by the 
United States. But if this is true, and assuming arguendo 
that freedom from jeopardy for violating a cease-and-desist 
order can ever be the type of injury giving a party standing to 
sue, it is clear that the uncertainties and consequent disruption 
of Nash-Finch’s business operations are not caused by the 
Commission’s issuance of its public notice. On the contrary, 
the only effect of that action was the cancellation of Commis- 
sion efforts to enforce the cease-and-desist order under the old 
procedure, an action which if Nash-Finch is correct in its views 
aids rather than injures it. If on the other hand the Commis- 
sion’s view was correct (see Part II infra), Nash-Finch has 
not been injured by the Commission’s alerting it to the possi- 
bility. 

3. Section 10(c) of the Administrative Procedure Act makes 
reviewable “every final agency action for which there is no 
other adequate remedy in any court.” The “rule” involved 
here is not “final agency action” and there is an “adequate 
remedy” in court. The legislative history of Section 10(c) 
makes clear that “final” action is “any effective or operative 
agency action” (Leg. His. 277 ). The Commission’s public 
notice clearly is neither effective nor operative, except to the 
extent that it operates to Nash-Finch’s advantage through the 
termination of enforcement efforts under the old procedure, for 
enforcement under the new procedure lies not with the Com- 
mission but with the United States. This court’s recent deci- 
sion in Vulcanized Rubber and Plastics Co. v. Federal Trade 


869214—60—_4 
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Comm’n, 103 US. App. D.C. 384, 258 F. 2d 684 (1958), is 
directly in point. There, in a case arising under the Federal 
Trade Commission Act, where the civil penalty enforcement 
procedures were admittedly applicable, the Commission had 


written a letter to the petitioner advising him that his course 
of conduct was in violation of a cease-and-desist order. The 
court held that the case presented no controversy calling for 
“judicial review of the interpretation at the present time” since 
the “interpretation may be changed or it may never be en- 
forced.” The court’s ruling a fortiori is applicable here where 
both procedural and substantive questions remain to be re- 
solved before any enforcement proceeding is brought. 

Even if a person with standing wishes to challenge a review- 
able agency action, he may do so under the Administrative 
Procedure Act only if he has “no other adequate remedy in any 
court.” 60 Stat. 243, U.S.C. § 1009(c). The legislative his- 
tory clearly indicates that this requirement was simply a state- 
ment of existing law. Leg. His. 38, 230; American Stevedores, 
Inc. v. Porello, 330 U.S. 446 (1947). The meaning of “adequate 
remedy.” then. is to be found in the case law both preceding 
and following the Administrative Procedure Act. 

In Federal Trade Comm'n v. Claire Furnace Co., 274 US. 
160 (1927), the Supreme Court held that the opportunity 
to defend in a civil penalty proceeding for violation of an order 
was an adequate remedy for testing the legality of the order. 
That case has never been qualified or overruled.” Faced with 
so clear a mandate, this and other courts have repeatedly held 


7 In United States v. Morton Salt Co., 338 U.S. 632 (1950), the Supreme 


while avoiding a judicial test by refusing to bring an action to recover 
them.” We take this to mean in the context of the present case that under 
such extraordinary circumstances a party to a cease-and-desist order might 
be able to secure an adjudication of whether or not it was violating the 
order—this was all that was implied in the portion of the Commission’s 
brief in Goodrich, supra, which Nash-Finch cited below (Answer to Motion 
to Dismiss 32 n. 18). But here no effort has been made by Nash-Finch to 
resolve the underlying question of whether its operations are or are not in 
violation of the cease-and-desist order. 
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the opportunity to defend in a criminal action or c1vil enforee- 
ment proceeding to be an adequate remedy precluding resort 
to equity or review under Section 10(c). Pauling v. Eastland, 
supra; Federal Trade Comm'n v. Maynard Coal Co., 57 
App. D.C. 297, 22 F. 2d 873 (1927); Richmond Hosiery Mills 
& Co.v. Camp, 74 F. 24.200 (5th Cir. 1934) ; Labedz v. Kramer, 


55 F. Supp. 25 (D. Ore. 1944). Cf. Leedom v. Int'l Bhd. of 
Electrical Workers, — US. App. D.C. —, 278 F. 2d 237 (1960), 

Should any action be initiated by the United States to col- 
lect a civil penalty for violation of the 1947 order, plaintiff will 
have a full opportunity to challenge the applicability of P-L. 


86-107 to that order. As this is the sole issue it now seeks to 
resolve via the Administrative Procedure Act, plaintiff is not 
bereft of the “other adequate remedy in any court” whose ab- 
sence is prerequisite to Section 10(c) judicial review. 


IL The enforcement provisions of Section 11 of the Clayton 
Act as amended by Public Law 86-107 apply to future viola- 
tions of unappealed orders to cease and desist which were 
outstanding on the date of the enactment of the amendment. 


The fundamental issue here is whether the new enforcement 
procedure applies to “any order issued under subsection (b),” 
without regard to whether such order was issued before or after 
the effective date of the amendment, or whether there is to be a 
dual system of enforcing Clayton Act orders. We submit that 
both the legislative history and the language of the amendment 
itself point to the Congressional purpose of establishing a single 
mode of enforcement for all Clayton Act orders, whenever 
issued. 

As originally enacted in 1914, the Federal Trade Commission 
Act and the Clayton Act contained substantially identical en- 
forcement provisions. 38 Stat. 719; 38 Stat. 734. Neither Act 
authorized the imposition of an automatic sanction for vio- 
lation of a Commission order to cease and desist. The Com- 
mission was authorized by each Act, after proving a violation of 
ite order, to petition a court of appeals for enforcement of the 
order. If the court found that the order was valid and that the 
Commission had made the proper factual showing of violation, 
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it-was authorized to enforce the order. The only sanction for 
compelling obedience to the Commission’s order was the sanc-: 
tion of contempt for violation of the court’s enforcing decree. 


of the Commission’s order by a court of appeals; and third, 
prior to the imposition of penalties for contempt of court. 

In 1938 Congress enacted the Wheeler-Lea Act, 52 Stat. 111, 
as amended, 15 US.C. § 45, which authorized a new method for 
enforcing cease-and-desist orders issued under the Federal 
Trade Commission Act. The Wheeler-Lea Act provided for 
the finality of such orders upon the expiration of the time al- 
lowed for filing a petition for review (if review had not been 
sought) or at other specified times following the completion of 
review proceedings. The new sanction for enforcing a Com- 
mission order was the provision for a civil penalty for each 
violation of the order after it became final. 

The Wheeler-Lea Act contained no specific provision making 


the revised enforcement provisions of the Federal Trade Com- 
mission Act applicable to outstanding orders; it presupposed 
their os by the use of the following language (52 Stat. 
117, 15 U.S.C. § 45(a)):* 


Sec. 5. (a) In case of an order by the Federal Trade 
Commission to cease and desist, served on or before the 
date of the enactment of this Act, the sixty-day period 
referred to in section 5(c) of the Federal Trade Commis- 
sion Act, as amended by this Act, shall begin on the 
date of the date of the enactment of this Act. 


*The sixty-day period referred to in Wheeler-Lea, quoted in the text, 


eeieecensantic Satianriiialoumriaicictediigetictesteuc ante arieaaatmencial 
PL. 86-107. 
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Plaintiff concedes that the enforcement provisions of the 
Wheeler-Lea Act apply to orders previously issued under the 
Federal Trade Commission Act. It contends, however, that 
Congress did not intend the corresponding provisions of P.L. 
86-107 to apply to outstanding Clayton Act orders because it 
did not adopt an amendment to that Act in all respects identical 
with the Wheeler-Lea amendment to the Federal Trade Com- 
mission Act” There is no basis for assuming that the variation 
in language between the two Acts resulted from a legislative 
design to render P.L. 86-107 inapplicable to outstanding orders. 

PL. 86-107 was enacted, as its title states, to amend Section 
11 of the Clayton Act “to provide for the more expeditious en- 
forcement of cease and desist orders issued thereunder.” The 
amendment did not make any substantive change in the Clay- 
ton Act; the only changes were prospective in nature, not 
retroactive, and dealt with procedures for the enforcement of 
Clayton Act orders.” 


* Memorandum in Support of Motion For Summary Judgment 17. During 
the twenty-year period following the enactment of Wheeler-Lea, the Com- 
mission urged Congress to adopt legislation which would incorporate in 
the Clayton A’ i: enforcement provisions comparable to those which were in- 
corporated in the Federal Trade Commission Act in 1938. During that 
period, many bills to accomplish this purpose were introduced. Some of 
these bills included a provision identical with Section 2 of P.L. 86-107, while 
others included a provision identical with the Wheeler-Lea Act. The Com- 
mission regularly endorsed all Clayton Act finality bills introduced through 
the years. It vigorously endorsed S. 726, which became P.L. 86-107, both 
in testimony before the House Judiciary. Committee and in a report to that 
Committee dated April 6, 1959. Hearings on S. 726 before the Antitrust Sub- 
committee of the House Committee on the Judiciary, 86th Cong., 1st Sess. 
15-32, 36-37 (1959). It also recommended passage of bills containing 
identical provisions in the 84th Congress and in the 85th Congress. As 
to the Sith Congress, see the defendants’ answer to an interrogatory 
propounded by plaintiff that the Commission “recommended passage of 
S. 2205, 84th Congress 1st Session, Section 2 of which bill was substantially 
identical with Section 2 of Public Law 86-107” (J.A. 46). As to the 85th 
Congress, see Hearings on S. 721 before the Antitrust Subcommittee of the 
Senate Committee on the Judiciary, 85th Cong., 2d Sess. 58-64 (1958). 

» plaintiff conceded in the District Court (Memorandum in Opposition to 
Defendants’ Motion for Summary Judgment 5) that its entire case was 
based upon an asserted “ ‘retrospective’ or ‘retroactive’ application of Public 
Law 86-107 to the Commission’s order outstanding against Nash-Finch.” 
The basic fallacy in plaintiff's position is patent from a mere reading of the 
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The amendment deleted the third unnumbered paragraph 
of old Section 11, which had authorized the Commission to 
obtain Court enforcement of its orders upon proof of violation. 
It provided that persons subject to Commission orders might, 
within sixty days after the date of service of the order, file a 
petition for review in a court of appeals. It provided for the 


finality of Commission orders “upon the expiration of the time 
allowed for filing a petition for review,” or, if a petition for 
review was filed, at other specified times after the conclusion 
of the Court proceedings. The amendment provided a new 
method of enforcement of Clayton Act orders identical with 
that provided by Wheeler-Lea, namely, that persons violating 
an order which had become final would be subject to “a civil 
penalty of not more than $5,000 for each violation,” to be 
recovered in a civil action brought by the United States. 


Commission or court determination under P-L. 86-107. 


2 
A. The Section 2 exception 


Section 2 of P.L. 86-107 shows clearly by its own terms that 
the enforcement amendments of Section 1 apply to outstanding 
orders (except those as to which enforcement or review pro- 
ceedings had been initiated before enactment of the amend- 
ment). It excludes from the operation of Section 1 “any 
proceeding initiated before the date of enactment of this Act 
under the third or fourth paragraphs of Section 11” of the 
Clayton Act before amendment. If, as plaintiff contends, P-L. 
86-107 does not apply to any outstanding orders, there could 
be no possible reason for the exemption by Congress of some 
outstanding orders. If plaintiff is correct, Section 2 was wholly 


unnecessary. 

Moreover, if, under plaintiff’s interpretation, Section 2 was 
needed at all, and Congress had intended to exclude all out- 
standing orders from the operation of the amendment, clearly 
it would have done so by omitting the underlined words below: 


Sec. 2. The amendments made by section 1 shall have 
no application to any proceeding initiated before the 
date ef enactment of this Act under the third or fourth 
paragraph of section 11 of the Act entitled “An Act to 
supplement existing laws against unlawful restraints 
and monopolies, and for other purposes,” * * * Each 
such proceeding shall be governed by the provisions of 
such section as they existed on the day preceding the 
date of enactment of this Act.* 

Plaintiff's argument below “ would write Section 2 out of 
PL. 86-107. It asserted that Section 2 was for the purpose 


had been initiated. 
* Memorandum in Support of Motion for Summary Jadgment 16-17. 
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of clearing up “one narrow area of possible ambiguity,” namely, 
the question of whether Section 1 was to apply to orders pend- 
ing on review in courts of appeals. But if this were the case, 
Congress would have exempted from Section 1 “any proceed- 
ing pending in the courts on the date of enactment” rather 
than using the obviously broader language referring to any pro- 
ceeding “intiated” before the date of enactment, which in- 
cludes completed as well as pending proceedings. 

Moreover, if, as plaintiff contended, the amendment with- 
out Section 2 would not apply to any old order, how could there 
possibly be any ambiguity with respect to old orders which 
were pending on review on the date of enactment? Plaintiff’s 
argument assumes that a statute which it says does not apply 
to old orders necessarily included a provision in order to make 
it specifically inapplicable to some old orders. 


B. The language of Section 1 


It is further apparent that P.L. 86-107 applies to orders 
issued before its enactment from the fact that it employs lan- 
guage substantially identical to that of the Wheeler-Lea Act. 
Thus it makes no distinction between orders outstanding upon 
the date of enactment and those to be issued in the future; it 
speaks throughout of “orders of the Commission,” and mani- 
festly prior orders, as well as future orders, come within that 
all-embracing category. Section 1 “redesignates” the first and 
second unnumbered paragraphs of old Section 11 as subsections 
(a) and (b) of amended Section 11. The second unnumbered 
paragraph of old Section 11, “resdesignated” subsection (b), 
provides for the issuance of orders to cease and desist. This 
procedure was left unchanged by the amendment, so that any 
reference in the amendment to orders issued under subsection 
(b) necessarily applies to orders issued both before and after 
enactment of the amendment.” Subsection (g) of amended 
Section 11 provides for the finality of “any order issued under 
subsection (b),” and subsection (1) provides for civil penalties 


* The last sentence of the second unnumbered paragraph of old Section 11 
was amended by P-L. 86-107. But that sentence dealt solely with the Com- 
mission's authority to modify or set aside its own orders; it had nothing 
to do with the issuance of orders, with which we are concerned here. 
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for violations of final orders which were issued “under subséer 
tion (b).”.. Since the pertinent provisions of subsection-.():: 
are, as we have shown, identical with the corresponding pro- ; 
visions of the second unnumbered paragraph of old Section], - 
merely having been “redesignated” by P-L. 86-107, the finality 
provisions of subsection (g) and the penalty provisions of sub- 
section (1) plainly apply alike to orders issued prior to enact- 
ment of the amendment and to orders to, be issued in the 
future. 

Plaintiff contended below the exact opposite, however,’* 
stating that because there was no “subsection (b)” in the 
statute prior to the amendment, the references to subsection 
(b) in subsections (g) and (1) necessarily refer only to post- 
amendment orders. Plaintiff relied upon a “literal reading” 
of subsections (g) and (1). 

But this argument is invalid. P-L. 86-107 does not amend 
the provisions of the second unnumbered paragraph of old Sec- 
tion 11 which relate to the issuance of orders to cease and de- 
sist; it merely “redesignates” the paragraph containing the pro- 
visions as subsection (b). Following this “redesignation,” the 
statute proceeds to “amend” the remaining unnumbered para- 
graphs of old Section 11. Plainly, then, “redesignation” is not 
tantamount to “amendment,” and references in subsections (g) 
and (1) to orders issued “under subsection (b)” manifestly 
refer to the language of subsection (b), which is identical with 
the language of old Section 11. Congress intended, therefore, 
by its reference to that language to provide for the finality of 
outstanding orders and for the imposition of penalties for viola- 
tion of those orders after they become final. 

The real reason for the difference in language between Sec- 
tion 5(g) of the Federal Trade Commission Act, as amended by 
the Wheeler-Lea Act, and the language of Section 11(g) of the 
Clayton Act, as amended by PLL. 86-107,” is that, unlike the 


* Memorandum in Support of Motion for Summary Jadgment 18-19. 

* Section 5(g) of the Federal Trade Commission Act as amended begins: 
“(g) ‘An order of the Commission to cease and desist shall become 
fmal** °", 


Section 11(g) of the Clayton Act as amended by P-L. 86-107 begins: 
“(g) Any order issued under subsection (vb) shall become final * * *”. 
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Federal Trade Commission Act, the Clayton Act authorizes in 
Section 11(b), in addition to cease-and-desist orders, affirma- 


the purpose of making the new subsections (g) and (1) of 
Section 11 applicable to the variety of orders authorized by the 
second unnumbered paragraph of old Section 11, “redesig- 
nated” subsection (b) by P-L. 86-107. 

The absence from P.L. 86-107 of a provision comparable to 
the Wheeler-Lea Act is of no significance. It is unreasonable 
to suppose, in the absence of clear and express legislative his- 


to that provided for the Federal Trade Commission Act by the 
Wheeler-Lea Act. That the precise language of the earlier 
statute was not employed can in no way negate the plain pur- 
port of P.L. 86-107. The language of that law, rather than the 
manner in which it differs from the Wheeler-Lea Act, must con- 
trol. Moreover, the provisions of the Wheeler-Lea Act, which 


Law 86-107 inapplicable to outstanding orders. 

-Without resort to legislative history, therefore, Public Law 
86-107 on its face applies to all outstanding orders except those 
excluded from its application by Section 2 of the statute. 

C. The legislative history 

This interpretation accords with a legislative policy which, 
as the title of P-L. 86-107 states, was “to provide for the more 
expeditious enforcement of cease and desist orders issued” un- 
der Section 11 of the Clayton Act—a policy which is broad 
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enough to include old as well as new orders. Moreover, Con- 
gress plainly considered S. 726, which became P.L. 86-107, the 
equivalent of those bills which had included the Wheeler-Lea 
language. It is significant that the Senate Judiciary Commit- 
tee Report stated that the “Federal Trade Commission has 
sought this type of legislation for more than 20 years,” and that 
the purpose of the proposed legislation was to provide that 
orders issued under Section 11 of the Clayton Act “shall be- 
come final in the same manner in which orders issued by the 
Federal Trade Commission under Section 5 of the Federal Trade 
Commission Act become final.” * 

Prior to the enactment of P.L. 86-107, the obvious intention 
of Congress when it enacted the Clayton Act in 1914 that orders 
issued thereunder be obeyed could not be fulfilled by the Com- 
mission because the sanctions for enforcement were inadequate. 
This was fully recognized by Congress, as both the House and 
Senate Committee Reports clearly show. H. Rep. at 4; S. 
Rep. at 2. Both reports recognized that the effectiveness of 
the Clayton Act has been “handicapped” by “inadequate” en- 
forcement procedures, the Senate Report stating that “existing 
procedures are laborious, time consuming, and very expensive.” 
Both reports referred to the fact that before any penalty could 
be imposed for violation of a Commission order issued under 
the pre-amendment Clayton Act, there must be three violations 
of law. The Senate Report specifically referred to the Com- 
mission’s efforts to obtain compliance with outstanding orders, 
stating (S. Rep. at 2): 

At the present time, more than 80 outstanding Clayton 
‘Act cease-and-desist orders are under active study at 
the Commission to determine whether or not respond- 
ents are in compliance. This figure includes 17 cases 
which have been assigned for field investigation, 12 
where the results of field investigation are being re- 
viewed, and 6 cases which have been assigned for in- 
vestigational hearings. 


%. Rep. 83, 86th Cong., Ist Sess. 2 (1959) [hereinafter cited as 8. Rep.]. 


30 


With these specific references to existing orders by both 
Committees, it seems clear that P-L. 86-107 was designed by 
Congress to remedy the defects in enforcement procedures 
which both Committees noted. The dominating general pol- 
icy of P.L. 86-107 is stated in the Senate Report (at 2), where 
the Committee said that the amendment “would put teeth into 
Clayton Act orders and would fill the enforcement void which 
has existed for many years.” 

It is highly significant that the legislative record is devoid of 
any manifestation by the backers of the various Clayton Act 
finality bills introduced over twenty years that their proposals 
should be limited to orders of subsequent issuance. Certainly, 
had any lack of complete parallelism in the procedures for en- 
forcing Federal Trade Commission Act orders and Clayton Act 
orders been deliberately intended as a means of limiting the 
applicability of the latter enforcement scheme, it would have 
been especially noted and discussed. 

The Congressional reports are silent on the matter of a pos- 
sible distinction between P.L. 86-107 and Wheeler-Lea with 
respect to the former’s application to outstanding orders. On 
the other hand, where conscious deviations between the two 
Acts were intended they were pointed out. See, e.g., H. Rep. 
at 4 (inclusion in P.L. 86-107 of requirement from old Clayton 
Act, not in Wheeler-Lea, that cease-and-desist orders be based 
on “substantial” evidence) ; id. at 6 (changes from Wheeler-Lea 


ence on the date of enactment of the amendment is of no less 
importance than their prevention by persons against whom 
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orders are issued after enactment. Thus it seems clear that, as 
the language of the statute indicates, Congress meant to “put 
teeth into Clayton Act orders,” and thereby insure compliance 
with the law irrespective of the date of entry of a particular 
order. 

Any other interpretation will relegate some 500 outstanding 
Clayton Act orders, issued against’ some 2,200 respondents, to 
the wholly inadequate enforcement procedures which Congress 
abjured. 


IIL This proceeding does not raise any substantial question 
respecting the constitutionality of Public Law 86-107. 


We have shown above that P.L. 86-107 was intended by 
Congress to apply to outstanding orders except those which 
were specifically excepted from its application by the provi- 
sions of Section 2 of the statute. Plaintiff asserted below,” 
however, that if the statute is construed to apply to the Nash- 
Finch order it may be unconstitutional because plaintiff, al- 
legedly, had not had a right of review of the order and because 
P.L. 86-107 afforded no right of review. 

As a basis for attempting to raise a constitutional question, 
plaintiff mistakenly asserted that the order against it, entered 
in 1947, was “entered by agreement” (Memorandum in Sup- 
port of Motion for Summary Judgment 2), that it was a “con- 
sent order” (id. at 27), and that plaintiff had “consented to 
the vague provisions” of the order (td. at 14). Plaintiff clearly 
implied (id. at 27) that the order was the kind of “consent 
order” as to which review was precluded under Swift v. United 
States, 276 US. 311 (1928), and, indeed, ite entire argument 
that P.L. 86-107, if held to apply to the Nash-Finch order, 
was of doubtful constitutionality seems to have been pre- 
dicated upon the erroneous representation that it had not had 
a right of review, under pre-amendment Section 11 or there- 
after, of the terms of the Commission’s order. 

To anticipate and controvert the possible repetition of this 


misrepresentation here, we ask the court to refer to the answer 


* ™ Memorandum in Support of Motion for Summary Judgment 24-28. 
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The order against Nash-Finch is wholly different from the true type 
of consent order where the terms of the order are agreed upon and where 
the right of review is specifically waived. Examples of such consent orders 
are reflected by three cases pending in this court for review of orders out- 
standing on the date of enactment of P.L. 86-107, which were filed within 

Ss 8 


Commission orders 
of fact 
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questions ean be raised only by one who is himself affected by 
the alleged unconstitutionality. See, e.g., American Power & 
Light Co. v. Securities & Exchange Comm’n, 329 US. 90, 107 
(1946); Premier-Pabst Sales Co. v. Grosscup, 298 US. 226, 
227-228 (1936); Massachusetts v. Mellon, 262 US. 447, 488- 


likewise cannot 
process or justice, or some unspecified reason, require a longer period. 
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B | 
any real validity. They have no bearing upon the proper 
interpretation of P.L. 86-107 as applying to outstanding orders 
as to which review or enforcement proceedings had not been 
initiated at the time the act became effective. 


CONCLUSION 


For the foregoing reasons, the judgment of the district court 
should be reversed and defendants’ motion to dismiss granted ; 
in the alternative, defendants’ motion for summary judgment 


-B. YX, 
Attorney, 
Federal Trade Commission. 
Ocroser 1960. 


APPENDIX 


Section 11 of the Clayton Act, prior to amendment by Pub- 
lic Law 86-107, provided (38 Stat. 734, as amended) : 


Authority to enforce compliance with sections 13, 14, 
18, and 19 of this title by the persons respectively sub- 
ject thereto is vested in the Interstate Commerce Com- 
mission where applicable to common carriers subject to 
the Interstate Commerce Act, as amended; in the Fed- 
eral Communications Commission where applicable to 
common carriers engaged in wire or radio communica- 
tion or radio transmission of energy; in the Civil Aero- 
nautics Board where applicable to air carriers and for- 
eign air carriers subject to the Civil Aeronautics Act of 
1938; in the Federal Reserve Board where applicable to 
banks, banking associations, and trust companies; and 
in the Federal Trade Commission where applicable to all 
other character of commerce to be exercised as follows: 

Whenever the Commission or Board vested with ju- 
risdiction thereof shall have reason to believe that any 
person is violating or has violated any of the provisions 
of sections 18, 14, 18, and 19 of this title, it shall issue and 
serve upon such person and the Attorney General a com- 
plaint stating its charges in that respect, and containing 
a notice of a hearing upon a day and at a place therein 
fixed at least thirty days after the service of said com- 
plaint. The person so complained of shall have the right 
to appear at the place and time so fixed and show cause 
why an order should not be entered by the Commission 
or Board requiring such person to cease and desist from 
the violation of the law so charged in said complaint. 
The Attorney General shall have the right to intervene 
and appear in said proceeding and any person may make 
application, and upon good cause shown may be allowed 
by the Commission or Board, to intervene and appear in 

(35) 
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said proceeding by counsel or in person. The testimony 
in any such proceeding shall be reduced to writing and 
filed in the office of the Commission or Board. If upon 
such hearing the Commission or Board, as the case may 
be, shall be of the opinion that any of the provisions of 
said sections have been or are being violated, it shall 
make a report in writing, in which it shall state its find- 
ings as to the facts, and shall issue and cause to be served 
on such person an order requiring such person to cease 
and desist from such violations, and divest itself of the 
stock, or other share capital, or assets, held or rid itself 
of the directors chosen contrary to the provisions of sec- 
tions 18 and 19 of this title, if any there be, in the man- 
ner and within the time fixed by said order. Until the 
record in such hearing shall have been filed in a United 
States court of appeals, as hereinafter provided, the 
Commission or Board may at any time, upon such notice, 
and in such manner as it shall deem proper, modify or 
set aside, in whole or in part, any report or any order 
made or issued by it under this section. 

If such person fails or neglects to obey such order of 
the Commission or Board while the same is in effect, the 
Commission or Board may apply to the United States 
court of appeals, within any circuit where the violation 
complained of was or is being committeed or where such 
person resides or carries on business, for the enforce- 
ment of its order, and shall file the record in the proceed- 
ing, as provided in section 2112 of Title 28. Upon such 
filing of the application the court shall cause notice 
thereof to be served upon such person, and thereupon 
shall have jurisdiction of the proceeding and of the ques- 
tion determined therein concurrently with the Com- 
mission or Board until the filing of the record, and shall 
have power to make and enter a decree affirming, modi- 
fying, or setting aside the order of the Commission or 
Board. The findings of the Commission or Board as to 
the facts, if supported by substantial evidence, shall be 
conclusive. If either party shall apply to the court for 
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leave to adduce additional evidence, and shall show to 
the satisfaction of the court that such additional evi- 
dence is material and that there were reasonable grounds 
for the failure to adduce such evidence in the proceed- 
ing before the Commission or Board, the court may order 
such additional evidence to be taken before the Com- 
mission or Board and to be adduced upon the hearing 
in such manner and upon such terms and conditions as 
to the court may seem proper. The Commission or 
Board may modify its findings as to the facts, or make 
new findings, by reason of the additional evidence so 
taken, and it shall file such modified or new findings, 
which, if supported by substantial evidence, shall be 
conclusive, and its recommendations, if any, for the 
modification or setting aside of its original order, with the 
return of such additional evidence. The judgment and 
decree of the court shall be final, except that the same 
shall be subject to review by the Supreme Court upon 
certiorari as provided in section 1254 of Title 28. 

Any party required by such order of the Commission 
or Board to cease and desist from a violation charged 
may obtain a review of such order in said United States 
court of appeals by filing in the court a written petition 
praying that the order of the Commission or Board be 
set aside. A copy of such petition shall be forthwith 
transmitted by the clerk of the court to the Commission 
or Board and thereupon the Commission or Board shall 
file in the court the record in the proceeding, as pro- 
vided in section 2112 of Title 28. Upon the filing of 
such petition the court shall have the same jurisdiction 
to affirm, set aside, or modify the order of the Commis- 
sion or Board as in the case of an application by the 
Commission or Board for the enforcement of its order, 
and the findings of the Commission or Board as to the 
facts, if supported by substantial evidence, determined 
as provided in section 1009(e) of Title 5, shall in like 
manner be conclusive. 

Upon the filing of the record with it the jurisdiction 
of the United States court of appeals to enforce, set 
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aside, or modify orders of the Commission or Board 
shall be exclusive. 

Such proceedings in the United States court of ap- 
peals shall be given precedence over cases pending 
therein, and shall be in every way expedited. No order 
of the Commission or Board or the judgment of the 
court to enforce the same shall in anywise relieve or 
absolve any person from any liability under the antitrust 
Acts. 


Complaints, orders, and other processes of the Com- 
mission or Board under this section may be served by 
anyone duly authorized by the Commission or Board, 
either (a) by delivering a copy thereof to the person to 
be served, or to a member of the partnership to be 
served, or to the president, secretary, or other executive 
officer or a director of the corporation to be served; or 
(b) by leaving a copy thereof at the principal office or 
place of business of such person; or (c) by registering 
and mailing a copy thereof addressed to such person at 
his principal office or place of business. The verified re- 
turn by the person so serving said complaint, order, or 
other process setting forth the manner of said service 
shall be proof of the same, and the return post-office 
receipt for said complaint, order, or other process regis- 
tered and mailed as aforesaid shall be proof of the serv- 
ice of the same. 

Public Law 86-107 provides (73 Stat. 243, 15 US.C. § 21): 

To amend section 11 of the Clayton Act to provide for the more expedi- 
tious enforcement of cease and desist orders issued thereunder, and for 
other purposes. 

Be it enacted * * *, That (a) the first and second 
paragraphs of section 11 of the [Clayton] Act * * * 
are hereby redesignated as subsections (a) and (b) of 
such section, respectively. 

(b) The last sentence of the second paragraph of 
such section which has been hereby redesignated as sub- 
section (b) is amended to read as follows: 


“Until the expiration of the time allowed for filing 
a petition for review, if no such petition has been duly 
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filed within such time, or, if a petition for review has 
been filed within such time then until the record in the 
proceeding has been filed in a court of appeals of the 
United States, as hereinafter provided, the Commission 
or Board may at any time, upon such notice and in such 
manner as it shall deem proper, modify or set aside, in 
whole or in part, any report or any order made or issued 
by it under this section. After the expiration of the 
time allowed for filing a petition for review, if no such 
petition has been duly filed within such time, the Com- 
mission or board may at any time, after notice and 
opportunity for hearing, reopen and alter, modify, or 
set aside, in whole or in part, any report or order made 
or issued by it under this section, whenever in the opin- 
ion of the Commission or Board conditions of fact or of 
law have so changed as to require such action or if the 
public interest shall so require: Provided, however, That 
the said person may, within sixty days after service upon 
him or it of said report or order entered after such a re- 
opening, obtain a review thereof in the appropriate court 


of appeals of the United States, in the manner provided 
in subsection (c) of this section.” 


The third, fourth, fifth, sixth and seventh paragraphs 
of such section are amended to read as follows: 


“(c) Any person required by such order of the com- 
mission or board to cease and desist from any such 
violation may obtain a review of such order in the court 
of appeals of the United States for any circuit within 
which such violation occurred or within which such per- 
son resides or carries on business by filing in the court, 
within sixty days after the date of the service of such 
order, a written petition praying that the order of the 
commission or board be set aside. A copy of such peti- 
tion shall be forthwith transmitted by the clerk of the 
court to the commission or board, and thereupon the 
commission or board shall file in the court the record in 
the proceeding, as provided in section 2112 of Title 28. 
Upon such filing of the petition the court shall have 
jurisdiction of the proceeding and of the question deter- 
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mined therein concurrently with the commission or 
board until the filing of the record, and shall have power 
to make and enter a decree affirming, modifying, or set- 
ting aside the order of the commission or board, and 
enforcing the same to the extent that such order is 
affirmed, and to issue such writs as are ancillary to its 
jurisdiction or are necessary in its judgment to prevent 
injury to the public or to competitors pendente lite. 
The findings of the commission or board as to the facts, 
if supported by substantial evidence, shall be conclusive. 
To the extent that the order of the commission or board 
is affirmed, the court shall issue its own order command- 
ing obedience to the terms of such order of the commis- 
sion or board. If either party shall apply to the court 
for leave to adduce additional evidence, and shall show 
to the satisfaction of the court that such additional evi- 
dence is material and that there were reasonable grounds 
for the failure to adduce such evidence in the proceeding 
before the commission or board, the court may order 
such additional evidence to be taken before the com- 
mission or board, and to be adduced upon the hearing in 
such manner and upon such terms and conditions as to 
the court may seem proper. The commission or board 
may modify its findings as to the facts, or make new 
findings, by reason of the additional evidence so taken, 
and shall file such modified or new findings, which, if 
supported by substantial evidence, shall be conclusive, 
and its recommendation, if any, for the modification or 
setting aside of its original order, with the return of such 
additional evidence. The judgment and decree of the 
court shall be final, except that the same shall be subject 
to review by the Supreme Court upon certiorari, as pro- 
vided in section 1254 of Title 28. 

“(d) Upon the filing of the record with it the jurisdiction 
of the court of appeals to affirm, enforce, modify, or set 
aside orders of the commission or board shall be 
exclusive. 


“(e) Such proceedings in the court of appeals shall be 
given precedence over other cases pending therein, and 
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shall be in every way expedited. No order of the com- 
mission or board or judgment of the court to enforce the 
same shall in anywise relieve or absolve any person from 
any liability under the antitrust laws. 

“(£) Complaints, orders, and other processes of the com- 
mission or board under this section may be served by 
anyone duly authorized by the commission or board, 
either (1) by delivering a copy thereof to the person 
to be served, or to a member of the partnership to be 
served, or to the president, secretary, or other executive 
officer or a director of the corporation to be served; or 
(2) by leaving a copy thereof at the residence or the 
principal office or place of business of such person; or 
(3) by mailing by registered or certified mail a copy 
thereof addressed to such person at his or its residence 
or principal office or place of business. The verified 
return by the person so serving said complaint, order, 
or other process setting forth the manner of said service 
shall be proof of the same, and the return post office 
receipt for said complaint, order, or other process mailed 


by registered or certified mail as aforesaid shall be proof 
of the service of the same. 


“(g) Any order issued under subsection (b) of this sec- 
tion shall become final— 

(1) upon the expiration of the time allowed for 
filing a petition for review, if no such petition has been 
duly filed within such time; but the commission or 
board may thereafter modify or set aside its order to 
the extent provided in the last sentence of subsection 
(b) of this section ; or 

(2) upon the expiration of the time allowed for 
filing a petition for certiorari, if the order of the com- 
mission or board has been affirmed, or the petition for 
review has been dismissed by the court of appeals, and 
no petition for certiorari has been duly filed; or 

(3) upon the denial of a petition for certiorari, if the 
order of the commission or board has been affirmed or 
the petition for review has been dismissed by the court 
of appeals; or 
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(4) upon the expiration of thirty days from the date 
of issuance of the mandate of the Supreme Court, if 
such Court directs that the order of the commission or 
board be affirmed or the petition for review be dismissed. 


“(h) If the Supreme Court directs that the order of the 
commission or board be modified or set aside, the order 
of the commission or board rendered in accordance with 
the mandate of the Supreme Court shall become final 
upon the expiration of thirty days from the time it was 
rendered. unless within such thirty days either party has 
instituted proceedings to have such order corrected to 
accord with the mandate, in which event the order of 
the commission or board shall become final when so 
corrected. 


“(i) If the order of the commission or board is modified 
or set aside by the court of appeals, and if (1) the time 
allowed for filing a petition for certiorari has expired 
and no such petition has been duly filed, or (2) the peti- 
tion for certiorari has been denied, or (3) the decision 
of the court has been affirmed by the Supreme Court, 


then the order of the commission or board rendered in 
accordance with the mandate of the court of appeals 
shall become final on the expiration of thirty days from 
the time such order of the commission or board was 
rendered, unless within such thirty days either party 
has instituted proceedings to have such order corrected 
so that it will accord with the mandate, in which event 
the order of the commission or board shall become final 
when so corrected. 


“(j) If the Supreme Court orders a rehearing; or if the 
case is remanded by the court of appeals to the commis- 
sion or board for a rehearing, and if (1) the time allowed 
for filing a petition for certiorari has expired, and no 
such petition has been duly filed, or (2) the petition 
for certiorari has been denied, or (3) the decision of the 
court has been affirmed by the Supreme Court, then 
the order of the commission or board rendered upon 
such rehearing shall become final in the same manner 
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as though no prior order of the commission or board had 
been rendered. 

“(k) As used in this section the term ‘mandate’, in case 
@ mandate has been recalled prior to the expiration 
of thirty days from the date of issuance thereof, means 
the final mandate. 


“(1) Any person who violates any order issued by the 
commission or board under subsection (b) of this section 
after such order has become final, and while such order 
is in effect, shall forfeit and pay to the United States 
a civil penalty of not more than $5,000 for each viola- 
tion, which shall accrue to the United States and may 
be recovered in a civil action brought by the United 
States. Each separate violation of any such order shall 
be a separate offense, except that in the case of a viola- 
tion through continuing failure or neglect to obey a 
final order of the commission or board each day of con- 
tinuance of such failure or neglect shall be deemed a 
separate offense.” 


Src. 2. The amendments made by section 1 shall have 
no application to any proceeding initiated before the 
date of enactment of this Act under the third or fourth 
paragraph of section 11 of the [Clayton] Act * * *. 
Each such proceeding shall be governed by the provi- 
sions of such section as they existed on the day preced- 
ing the date of enactment of this Act. 


Section 3 of the Wheeler-Lea Act provides in pertinent part 
(52 Stat. 111, as amended, 15 U.S.C. § 45): 
(b) Proceeding by Commission; modifying and setting 
aside orders. 

Whenever the Commission shall have reason to be- 
lieve that any such person, partnership, or corporation 
has been or is using any unfair method of competition 
or unfair or deceptive act of practice in commerce, and 
if it shall appear to the Commission that a proceeding 
by it in respect thereof would be to the interest of the 
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-public, it shall issue and serve upon such person, part- 
nership, or corporation # complaint stating its charges 


such time, the Commission may at any time, after 
notice and opportunity for hearing, reopen and alter, 
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modify, or set aside, in whole or in part, any report or 
order made or issued by it under this section, whenever 
in the opinion of the Commission conditions of fact or 
of law have so changed as to require such action or if 
the public interest shall so require: Provided, however, 
That the said person, partnership, or corporation may, 
within sixty days after service upon him or it of said 
report or order entered after such a reopening, obtain 
a review thereof in the appropriate court of appeals of 
the United States, in the manner provided in subsection 
(c) of this section. 

(c) Review of order; rehearing. 

Any person, partnership, or corporation required by 
an order of the Commission to cease and desist from 
using any method of competition or act or practice may 
obtain a review of such order in the court of appeals of 
the United States, within any circuit where the method 
of competition or the act or practice in question was used 
or where such person, partnership, or corporation resides 
or carries on business, by filing in the court, within sixty 
days from the date of the service of such order, a writ- 
ten petition praying that the order of the Commission 
be set aside. A copy of such petition shall be forthwith 
transmitted by the clerk of the court to the Commission, 
and thereupon the Commission shall file in the court 
the record in the proceeding, as provided in section 2112 
of Title 28. Upon such filing of the petition the court 
shall have jurisdiction of the proceeding and of the ques- 
tion determined therein concurrently with the Commis- 
sion until the filing of the record and shall have power to 
make and enter a decree affirming, modifying, or setting 
aside the order of the Commission, and enforcing the 
same to the extent that such order is affirmed and to 
issue such writs as are ancillary to its jurisdiction or are 
necessary in its judgment to prevent injury to the public 


or to competitors pendente lite. The findings of the 
Commission as to the facts, if supported by evidence, 
shall be conclusive. To the extent that the order of the 
Commission is affirmed, the court shall thereupon issue 
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its own order commanding obedience to the terms of 
such order of the Commission. If either party shall 
apply to the court for leave to adduce additional evi- 
dence, and shall show to the satisfaction of the court that 
such additional evidence is material and that there were 
reasonable grounds for the failure to adduce such evi- 
dence in the proceeding before the Commission, the 
court may order such additional evidence to be taken 
before the Commission and to be adduced upon the hear- 
ing in such manner and upon such terms and conditions 
as to the court may seem proper. The Commission may 
modify its findings as to the facts, or make new findings, 
by reason of the additional evidence so taken, and it 
shall file such modified or new findings, which, if sup- 
ported by evidence, shall be conclusive, and its recom- 
mendation, if any, for the modification or setting aside 
of its original order, with the return of such additional 
evidence. The judgment and decree of the court shall 
be final, except that the same shall be subject to review 
by the Supreme Court upon certiorari, as provided in 
section 347 of Title 28. 

(d) Jurisdiction of court. 

Upon the filing of the record with it the jurisdiction 
of the court of appeals of the United States to affirm, 
enforce, modify, or set aside orders of the Commission 
shall be exclusive. 

(e) Precedence of proceedings; exemption from lia- 
bility. 

Such proceedings in the court of appeals shall be 
given precedence over other cases pending therein, and 
shall be in every way expedited. No order of the Com- 
mission or judgment of court to enforce the same shall 
in anywise relieve or absolve any person, partnership 


or corporation from any liability under the Antitrust 

Acts. 

(£) Service of complaints, orders and other processes; 
return. 
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Complaints, orders, and other processes of the Com- 
mission under this section may be served by anyone 
duly authorized by the Commission, either (a) by de- 
livering a copy thereof to the person to be served, or 
to a member of the partnership to be served, or the 
president, secretary, or other executive officer or a di- 
rector of the corporation to be served; or (b) by leaving 
a copy thereof at the residence or the principal office or 
place of business of such person, partnership, or cor- 
poration; or (c) by registering and mailing a copy 
thereof addressed to such person, partnership, or cor- 
poration at his or its residence or principal office or place 
of business. The verified return by the person so serv- 
ing said complaint, order, or other process setting forth 
the manner of said service shall be proof of the same, 
and the return post office receipt for said complaint 
order, or other process registered and mailed as afore- 
said shall be proof of the service of the same. 

(g) Finality of order. : 

‘An order of the Commission to cease and desist shall 
become final— 

(1) Upon the expiration of the time allowed for filing 
a petition for review, if no such petition has been duly 
filed within such time; but the Commission may there- 
after modify or set aside its order to the extent provided 
in the last sentence of subsection (b) ; or 

(2) Upon the expiration of the time allowed for 
filing a petition for certiorari, if the order of the Com- 
mission has been affirmed, or the petition for review 
dismissed by the court of appeals, and no petition for 
certiorari has been duly filed; or 
~ (3) Upon the denial of a petition for certiorari, if 
the order of the Commission has been affirmed or the 
petition for review dismissed by the court of appeals; or 

(4) Upon the expiration of thirty days from the date 


of issuance of the mandate of the Supreme Court, if 
such Court directs that the order of the Commission be 
affirmed or the petition for review dismissed. 
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(h) Same; order modified or set aside by Supreme 
Court. 


(i) Same; order modified or set aside by Court of 


Appeals. 
If the order of the Commission is modified or set aside 
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(k) Definition of mandate. : 

As used in this section the term “mandate”, in case & 
mandate has been recalled prior to the expiration of 
thirty days from the date of issuance thereof, means the 
final mandate. 

(l) Penalty for violation of order. 

Any person, partnership, or corporation who violates 
an order of the Commission to cease and desist after it 
has become final, and while such order is in effect, shall 
forfeit and pay to the United States a civil penalty of not 
more than $5,000 for each violation, which shall accrue 
to the United States and may be recovered in a civil 
action brought by the United States. Each separate 
violation of such an order shall be a separate offense, ex- 
cept that in the case of a violation through continuing 
failure or neglect to obey a final order of the Commission 
each day of continuance of such failure or neglect shall 
be deemed a separate offense. 

Section 1 of the Declaratory Judgments Act provides (48 
Stat. 955, as amended, 28 U.S.C. § 2201): 

In a case of actual controversy within its jurisdiction, 
except with respect to Federal taxes, any court of the 
United States, upon the filing of an appropriate plead- 

; ing, may declare the rights and other legal relations of 
* any interested party seeking such declaration, whether 
or not further relief is or could be sought. Any such 
declaration shall have the force and effect of a final judg- 

ment or decree and shall be reviewable as such. 


Section 2 of the Administrative Procedure Act provides in 
pertinent part (60 Stat. 237, as amended, 5 U'S.C. § 1001): 


(c) Rule and rule making. 


“Rule” means the whole or any part of any agency 
statement of general or particular applicability and fu- 
ture effect designed to implement, interpret, or prescribe 
law or policy or to describe the organization, procedure, 
or practice requirements of any agency and includes the 
approval or prescription for the future of rates, wages, 
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corporate or financial structures or reorganizations 
thereof, prices, facilities, appliances, services or allow- 
ances therefor or of valuations, costs, or accounting, or 
practices bearing upon any of the foregoing. “Rule mak- 
ing” means agency process for the formulation, amend- 
ment, or repeal of arule. 

(g) Agency proceeding and action. 

“Agency proceeding” means any agency process a5 
defined in subsections (c), (d), and (e) of this section. 
“Agency action” includes the whole or part of every 
agency rule, order, license, sanction, relief, or the equiva- 
lent or denial thereof, or failure to act. 

Section 10 of the Administrative Procedure Act provides (60 
Stat. 243, 5 U.S.C. § 1009): 

Except so far as (1) statutes preclude judicial review 
or (2) agency action is by law committed to agency 
discretion— 

(a) Right of review. 
Any person suffering legal wrong because of any 


agency action, or adversely affected or aggrieved by such 
action within the meaning of any relevant statute, shall 
be entitled to judicial review thereof. 


(b) Form and venue of proceedings. 

The form of proceeding for judicial review shall be 
any special statutory review proceeding relevant to the 
subject matter in any court specified by statute or, in 
the absence or inadequacy thereof, any applicable form 
of legal action (including actions for declaratory judg- 
ments or writs of prohibitory or mandatory injunction 
or habeas corpus) in any court of competent jurisdiction. 
Agency action shall be subject to judicial review in civil 
or criminal proceedings for judicial enforcement except 
to the extent that prior, adequate, and exclusive oppor- 
tunity for such review is provided by law. 

(c) Acts reviewable. 

Every agency action made reviewable by statute and 

every final agency action for which there is no other 
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adequate remedy in any court shall be subject to judi- 
cial review. Any preliminary, procedural, or interme- 
diate agency action or ruling not directly reviewable 
shall be-subject to review upon the review of the final 
agency action. Except as otherwise expressly required 
by statute, agency action otherwise final shall be final 
for the purposes of this subsection whether or not there 
has been presented or determined any application for a 
declaratory order, for any form of reconsideration, or 
(unless the agency otherwise requires by rule and pro- 
vides that the action meanwhile shall be inoperative) 
for an appeal to superior agency authority. 

(d) Relief pending review. 

Pending judicial review any agency is authorized, 
where it finds that justice so requires, to postpone the 
effective date of any action taken by it. Upon such 
conditions as may be required and to the extent neces- 
sary to prevent irreparable injury, every reviewing court 
(including every court to which a case may be taken on 
appeal from or upon application for certiorari or other 


writ to a reviewing court) is authorized to issue all nec- 
essary and appropriate process to postpone the effective 
date of any agency action or to preserve status or rights 
pending conclusion of the review proceedings. 


(e) Scope of review. 

So far as necessary to decision and where presented 
the reviewing court shall decide all relevant questions 
of law, interpret constitutional and statutory provisions, 
and determine the meaning or applicability of the terms 
of any agency action. Itshall (A) compel agency action 
unlawfully withheld or unreasonably delayed; and (B) 
hold unlawful and set aside agency action, findings, and 
conclusions found to be (1) arbitrary, capricious, an 
abuse of discretion, or otherwise not in accordance with 
law; (2) contrary to constitutional right, power, privi- 
lege, or immunity; (3) in excess of statutory jurisdic- 
tion, authority, or limitations, or short of statutory 
right; (4) without observance of procedure required by 
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law; (5) unsupported by substantial evidence in any 
case subject to the requirements of sections 1006 and 
1007 of this title or otherwise reviewed on the record of 
an agency hearing provided by statute; or (6) unwar- 


‘ranted by the facts to the extent that the facts are sub- 


ject to trial de novo by the reviewing court. In making 
the foregoing determinations the court shall review the 
whole record or such portions thereof as may be cited 
by any party, and due account shall be taken of the 
rule of prejudicial error. 
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IN THE 


United States Court of Appeals 


For THe Districr or CocumBia Crecuir 


No. 15978 


FeperaL Trane Commission, ET aL., Appellants 
v. 


Nasu-Fixcu Company, Appellee 


Appeal From a Judgment of the United States District Court 
for the District of Columbia 


COUNTER STATEMENT OF THE CASE 
The statement of the case contained in the Government’s 
Brief, while largely accurate, notably omits certain impor- 
tant aspects of this dispute. 


Perhaps the most critical omission in the Government’s 
brief is its failure to acknowledge that the issue in this 
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case is also before this Court in the three ‘¢Shaver’’ cases." 
where rulings were deferred by the Court, sua sponte, pend- 
ing decision in the instant proceeding below. While appel- 
lants here contend that this action must be dismissed be- 
cause the United States is an indispensable party not ame- 
nable to suit, the United States is not a party to the Shaver 
cases, and appellants have not sought its intervention there. 
Yet they have repeatedly argued to this Court that those 
cases provided the appropriate setting in which to decide 
this issue. 


The Proceedings in the Court Below 


On September 21, 1959, appellee filed its complaint asking 
the District Court to enter its declaratory judgment, pur- 
suant to 28 U.S.C. 2201, that P.L. 86-107, enacted July 23, 
1959, amending the enforcement provisions of the Clayton 
Act (15 U.S.C. 22), is not applicable to Federal Trade Com- 
mission Clayton Act orders issued prior to enactment of 


the amendment and further asking the District Court to 
review, pursuant to $10 of the Administrative Procedure 
Act (5 U.S.C. 1009), two Federal Trade Commission actions 
holding P.L. 86-107 retrospective in application generally 
to pre-enactment Clayton Act orders and specifically to an 
order entered against Nash-Finch twelve years prior to 
enactment of the amendment. 


The Government appeals from the Final Judgment of the 
District Court of July 1, 1960 (J.A. 54) granting Nash- 
Finch’s motion for summary judgment and finding that P-L. 
86-107 is not applicable to Commission Clayton Act 
orders issued prior to enactment of the amendment. 


The Prior Administrative Proceedings 
Nash-Finch Company, a Delaware corporation with its 
principal office in Minneapolis, Minnesota, is engaged pri- 


1 Sperry Band Corp. v. F.T.C., No. 15,369; Schick Corp. V. F.T.C., No. 15,370; 
and North American Phillips Co., Inc. v. F.T.C., No. 15,374. 
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marily in the wholesale distribution of food products to 
small, independent grocers. 


On September 12, 1941, the Commission issued a com- 
plaint against Nash-Finch charging a violation of § 2( ¢) of 
the Clayton Act, as amended by the Robinson-Patman Act 
(15 U.S.C. 13(¢)). 


On January 6, 1947, the Commission issued an order, 
entered by consent, directing Nash-Finch to cease and 
desist from acts and practices therein described? 


Subsection 2(¢) of the amended Clayton Act makes it 
unlawful for any person engaged in interstate commerce 
“‘to pay or grant, or to receive or accept, anything of 


value as a commission, brokerage, or other compensa- 
tion, or any allowance or discount in lieu thereof.”’ 


The Nash-Finch order, consistent with traditional Com- 
mission practice, was drawn in the broad, general terms of 


the statute, and prohibited Nash-Finch from “receiving or 
accepting from any seller, directly or indirectly, anything of 
value as a commission or brokerage, or any compensation, 
allowance, or discount in lieu thereof, or in connection with 
purchases made for respondent’s own account. . .”? (J.A. 
25). 


Under the provisions of the Clayton Act in effect at the 
time of entry of the order, Nash-Finch was assured the 
safeguard of judicial review and definition of the vague 
terms of the order in any subsequent enforcement pro- 
ceeding. Federal Trade Commission v. Ruberoid, 343 U.S. 
470 (1952). 


2 Appellants have persistently argued throughout this proceeding that this 
was not a ‘‘consent order.’? While the question is largely irrelevant to any 
issue now before this Court, the Commission’s published reports show that the 
order was ‘‘proposed’’ by Nash-Finch, 43 F.T.C, 297 (1942), and this record 
shows that the order was entered without the taking of evidence, on an 
answer in which Nash-Finch admitted the allegations of the complaint, and 
‘‘waive[s] all intervening procedure and hearings herein and consent[s] 
that the Commission may . . . enter an appropriate cease and desist order”? 
(J.A, 51, emphasis added). 
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On November 5, 1957, the Commission directed an in- 
vestigational hearing to determine whether Nash-Finch had 
complied with its 1947 order. Hearings were thereafter 
held based on transactions apparently claimed to be con- 
trary to the technical provisions of the order: (1) The 
receipt by Nash-Finch from a seller of an advertising 
allowance, which was challenged as @ discount in lieu of 
brokerage, although there was no evidence Nash-Finch 
knew the seller’s promotional policy with respect to its 
other customers; and (2) the acceptance by Nash-Finch of 
a seller’s quoted price which turned out to be lower than 
the price at which that seller sold through brokers to some 
other purchasers, although, again, there was no evidence 
Nash-Finch had knowledge of its other prices. 


The enforcement proceeding thus initiated, if carried to 
completion, would ultimately have resulted in @ judicial 
resolution of key issues inherent in the Commission’s order: 
whether a lawful price differential (under §2(a) of the 
Act) or lawful advertising allowance (under §2(d) of the 
Act) may nevertheless be held an unlawful discount in lieu 
of brokerage (under § 2(c) of the Act) and, if so, whether 
knowledge of the prices and allowances of the seller to 
others is an element of a violation of such an order. These 
questions have never been judicially settled; and the Com- 
mission has refused through the years to rule whether it 
considers knowledge an element of @ § 2(c) violation* 


On July 23, 1959, the President signed into law P.L. 86- 
107. On July 28, 1959, the Commission published its Offi- 
cial Statement here at issue declaring the new law appli- 
cable to pre-enactment orders. 


3C¥. Federal Trade Commission v. Broch $ Co., 363 U.S. 166 (1960): ‘‘The 

that its favored price was based in part 

ce a discriminatory reduction in . . . brokerage commission is immaterial 

[in a suit against the broker] . . -[bat] might be relevant were he charged 

with receiving an allowance in violation of § 2(e).”? 363 U.S. at 174, 
emphasis added. 
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On the following day, July 29, 1959, counsel prosecuting 
the investigational hearing moved to terminate that hearing 
on the ground that P.L. 86-107 now controlled enforcement 
of proceedings under the 1947 Nash-Finch order. On Au- 
gust 7, 1959, Nash-Finch answered, stating that it did not 
object to termination of the hearing but asserting flatly that 
P.L. 86-107 was not applicable to previously issued orders. 
On September 14, 1959, on the basis of its Official State- 
ment of July 28, 1959, the Commission entered an order 
terminating those hearings on grounds that ‘‘further pro- 
ceeding for enforcement ... must be governed by the pro- 
visions of PL. 86-107”’ (J.A. 33-4). Thereafter Nash- 
Finch filed this action in the District Court. 


Enforcement Provisions of the Clayton Act 


In 1914, Congress enacted as companion legislation the 
Clayton Act (15 U.S.C, 12) and the Federal Trade Commis- 
sion Act (15 U.S.C. 40). The enforcement provisions of 
both statutes were the same: upon proof of violation of 
the statute, the Commission might enter an order to cease 
and desist. If the Commission’s order were violated, it 
might apply to the Court of Appeals for a decree of en- 
foreement, in which proceeding the Commission’s order was 
subject to full review by the Court and, if, necessary, modi- 
fication. If the Court’s decree of enforcement were there- 
after violated, penalties for contempt might accrue. In 
addition, under both statutes, as enacted in 1914, there was 
no time limit after which the Commission’s order became 
final nor within which a respondent to a Commission order 
might petition the Court of Appeals for review. The re- 
spondent’s right of review was perpetual. 


This statutory enforcement scheme was critical to the 
validity of Commission Clayton Act orders to cease and 
desist such as Nash-Finch. Prior to Public Law 86-107, the 
Supreme Court validated the typically general and impre- 
cise orders in Clayton Act cases on the basis of the safe- 
guards inherent in the subsequent review procedures set 
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forth in Section 11. Federal Trade Commission v. Ruber- 
oid, supra. 


In 1938, Congress passed the Wheeler-Lea amendment 
to the Federal Trade Commission Act.* It provided that 
(1) Commission orders issued thereunder would become 
final after 60 days, or upon completion of review proceed- 
ings; and (2) up toa $5,000 civil penalty would be recover- 
able in the District Courts for each violation of a ‘<final’’ 
Commission order. 


As to orders entered prior to its enactment, Wheeler- 
Lea provided specifically in § 5(a) that they would become 
final, and the right to review of such orders would expire, 
60 days from the effective date of the amendment. Thus, 
unappealed Trade Commission Act orders issued prior to 
March 21, 1938, the date Wheeler-Lea was enacted, became 
final on May 20, 1938, and enforceable under the $5,000 
penalty provisions of the Act. 


For 20 years after passage of Wheeler-Lea, the Commis- 
sion vigorously urged Congress to enact similar amend- 
ments to the enforcement provisions of the Clayton Act. 
During those years numerous bills were introduced in Con- 
gress to provide for finality of Clayton Act orders. Some 
of these bills adhered to Wheeler-Lea’s §5(a), expressly 
making the amendment applicable to previously issued 
orders. Others, significantly, did not. 


On July 23, 1959, P-L. 86-107 was signed into law. Like 
Wheeler-Lea, it made Commission orders final after 60 
4 Dissenting in Euberoid, Mr. Justice Jackson pungently characterized these 
orders as ‘‘undiseriminating prohibition of discrimination.’”’? He added: 
«<'This Court and the court below defer solution of the problems inherent 
in such an order on the theory that if petitioner offends again, there 
may be an enforeement order, and if it then offends again, there may be 
a contempt proceeding and that there will be time enough for the Court 
to decide what the order against the background of the Act really 
means’’ (343 US. at 492). 


3 Act of March 21, 1938; Public Law 447, 75th Congress. 
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days, or upon completion of Court review proceedings, and 
subject thereafter to penalties of up to $5,000 per day 
recoverable by the United States in a civil action. But, 
wholly contrary to the assertion in the Government’s brief 
(p. 2), the Congress did not conform the new law to the 
retrospective provision of Wheeler-Lea. No provision com- 
parable to Wheeler-Lea’s $5(a) is contained in P.L. 86- 
107. 


The Commission’s Construction of P.L. 86-107 


On July 28, 1959, the Commission published and sent to 
respondents to all outstanding Clayton Act orders what it 
conceded in the Court below was an ‘‘Official Statement” 
of its interpretation of the applicability of P.L. 86-107 to 
pre-enactment orders. This official pronouncement (char- 
acterized in appellants’ brief as a ‘‘Public Notice”? and in 
their Questions Presented as a ‘‘press release’’) declared 
that the amended enforcement provisions of P.L. 86-107 


were applicable to all old Clayton Act orders not appealed 
to a Court of Appeals prior to date of enactment. The 
Commission’s Statement also declared that 


‘“‘Respondents to outstanding orders will have 60 
days from the date of enactment, July 23, 1959, within 
which to petition for court review and in the event 
court review proceedings are not instituted, such orders 
will become final upon the expiration of that period”’ 
(App. p. 2a infra). 


This 60-day appeal period was concededly interpolated 
into the Act by the Commission; no such provision appears 
in the statute. It is apparent that this effort by the Com- 
mission to confer jurisdiction on the Court of Appeals was 
designed to avoid the constitutional infirmities in the Com- 
mission’s construction of the statute. 


The issue of whether Public Law 86-107 is applicable to 
unappealed Clayton Act orders entered prior to enactment 
of Public Law 86-107, is of paramount public importance. 
It directly affects not only Nash-Finch but 2,200 other re- 
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spondents to more than 500 outstanding unappealed Com- 
mission Clayton Act orders issued prior to July 23, 1959. 


STATUTES AND RULE INVOLVED 


In addition to the statutes set forth in appellants’ brief, 
this proceeding involves $5(a) of the Wheeler-Lea amend- 
ment to the Federal Trade Commission Act (52 Stat. 117) 
and the Official Statement of the Federal Trade Commis- 
sion of July 28, 1960, which are printed as an appendix to 
this brief. 


STATEMENT OF POINTS RELIED ON 
The appellee relies on the following points: 


1. The District Court had jurisdiction to entertain 
plaintiff’s complaint. 


2. Public Law 86-107 is not applicable to Commission 
Clayton Act orders entered prior to the enactment of the 
Act. This appears on the face of the statute, accords with 
accepted canons of statutory construction, and is con- 
firmed in the Act’s legislative history. A contrary view 
raises constitutional doubts as to the Act’s validity. 


SUMMARY OF ARGUMENT 
I 


The District Court had jurisdiction to entertain this 
action. An actual controversy of sufficient immediacy exists 
between Nash-Finch and appellants to support the prayer 
for declaratory relief. Over Nash-Finch’s contest, the Fed- 
eral Trade Commission has officially ruled that P.L. 86-107 
applies to all pre-enactment Clayton Act orders, including, 
specifically, the order entered against Nash-Finch. The 
Commission’s ruling deprives Nash-Finch of a fixed right 
to judicial review and subjects it to severe civil penalty lia- 
bilities not accruing at the time of entry of the order. 


The United States is not an indispensable party to this 
suit and appellants’ contention verges on the frivolous, 
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since they have pressed for decision of this same question 
in other eases before this Court in which the United States 
is not a party. 


The Commission’s actions are reviewable under Section 
10 of the Administrative Procedure Act. Nash-Finch has 
suffered a legal wrong entitling it to relief; the Commis- 
sion’s Official Statement is a final agency action for which 
there is no other adequate remedy in any Court. 


II 


P.L. 86-107 is not applicable to Clayton Act orders 
entered prior to the date of its enactment. While Congress 
is authorized to enact retrospective legislation, its intent 
must clearly be expressed in the language of the statute; 
and no such expression appears here. The express terms 
of the Act bar retrospective application and the Act’s legis- 
lative history confirms the fact that Congress did not in- 
tend the Act to apply to pre-enactment orders. Congress’ 


deviation from the prototype retrospective provision of the 
earlier Wheeler-Lea amendment was intentional, and the 
House Judiciary Committee Report declared that the 
amendment was not to apply ‘‘to any proceeding initiated 
before the date of enactment.”’ 


P.L. 86-107 provides no grace period following enactment 
in which respondents to old orders might seek Court review, 
as was provided in the earlier Wheeler-Lea Act. If the Act 
is held applicable to old orders, the summary deprivation 
of a pre-existing right of review raises substantial constitu- 
tional questions. Wherever possible the Courts will avoid 
a statutory construction which raises such issues. 


ARGUMENT 


L THE DISTRICT COURT HAD JURISDICTION TO ENTERTAIN 
THIS ACTION 

Nash-Finch’s complaint asked the District Court (1) to 

enter a declaratory judgment, pursuant to 28 U.S.C. 2201, 

declaring P.L. 86-107 not retrospective in application to 
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orders issued prior to its enactment; and (2) to review, 
determine to be erroneous, and set aside, pursuant to § 10 
of the Administrative Procedure Act, the Commission’s 
Official Statement of July 28, 1959, holding P.L. 86-107 
retrospectively applicable to pre-enactment orders and its 
subordinate order of September 14, 1959, holding P.L. 86- 
107 applicable specifically to the Nash-Finch order. These 
were alternative prayers for the same relief; the Court’s 
jurisdiction may be sustained here on either ground. 


Appellants argue that the District Court lacked juris- 
diction to entertain this action under either the Declaratory 
Judgment Act or the Administrative Procedure Act. The 
action, they contend, is barred because the United States is 
an indispensable party not amenable to suit, because no 
“actual controversy”’ exists, and because no ‘‘reviewable’’ 
order of the Commission is involved. 


We think it plain in the light of these contentions that 
there is something less than complete candor in appellants’ 
declaration that 


“The Government® is as anxious as the appellee, Nash- 
Finch, to have an early and binding determination of 
the applicability of the provisions of Section 11 of the 
Clayton Act, as amended by Public Law 86-107, to 
a large number of Clayton Act cease and desist orders 
which had been entered by the Federal Trade Commis- 
sion prior to the effective date of the amendment”’ 
(Brief, p. 7). 


The wide importance of the question presented here is 
not disputed. Appellants’ brief states that this issue con- 
trols enforcement of Commission orders against 2,200 re- 
spondents (p. 31). Within a month after the enactment of 
the statute the Commission’s Chairman publicly stated that 
‘passage [of P.L. 86-107] presented the Commission with 


6 Throughout, appellants refer to themselves as ‘‘the Government’’; and 
their brief here is filed by representatives of the Department of Justice. Yet 
they insist the United States is not a party to this action. 
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a question of interpretation,’’ since it made ‘‘no affirma- 
tive statement concerning the status of outstanding orders.” 
A month later, he publicly conceded that there had been 
expressed, ‘‘considerable differences of opinion with respect 
to the correct interpretation of this amendment, particu- 
larly in regard to whether or not it finalized old orders,’’ 
and he added that ‘‘these different interpretations will un- 
doubtedly be resolved as speedily as possible.® 


Appellants strangely fail to point out that if this Court 
does not decide the issue of retrospective application of 
P.L. 86-107 in this proceeding, it must do so in the Shaver 
eases (Nos. 15,369, 15,370, 15,374)® in which this Court 
suspended action by order of May 3, 1960, pending deci- 
sion in Nash-Finch. In these cases, the United States is 
not a party, yet the Commission has notably avoided claim- 
ing its indispensability or suggesting any other jurisdic- 
tional infirmity. Nor in those cases is there any genuine 
contest on the critical question of retrospective application 


of the new law to old orders. The petitions, seeking to re- 
open pre-enactment orders on the ground of changed cir- 
cumstances, are premised upon the applicability of the new 
statute to pre-enactment orders. In a memorandum op- 


7Statement before American Bar Association’s Annual Meeting, Miami 
Beach, Fla., August 24, 1959, 


8 Statement before National Association of Blueprint and Diazotype Coaters, 
White Sulphur Springs, West Virginia, Sept. 28, 1959, 


9 The only reference to the ‘‘Shaver’’ cases in appellants’ brief here is the 
incorrect statement, in footnote 20 at page 32, that these cases are brought 
<“for review of orders outstanding on the date of enactment of P. L. 86-107.’’ 
But the pleadings filed in this Court show those cases involve petitions to 
review Commission orders denying applications to reopen consent orders, 
entered before the enactment of P.L. 86-107, on the ground that the applica- 
tion of the new law to the original consent orders constituted a changed 
circumstance justifying reopening of the case and entry of modified orders 
consistent with the new law. Considering a determination of whether the 
new law is applicable to old orders necessary to a decision in those cases—and 
despite the fact that neither party raised the issue—this Court, sua sponte, 
postponed disposition of those eases pending a ruling in Nash-Finch (Order 
May 3, 1960, No. 15,370). 
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posing Nash-Finch’s motion for leave to intervene in the 
Schick case (No. 15,370), the Commisson stated frankly : 
<‘Both [Schick] and the Commission declare in their briefs 
that the issues which are presented presuppose that Public 
Law 86-107 does apply to outstanding orders.” 


It is curious that appellants raise a jurisdictional chal- 
lenge only in this proceeding, where its retrospective con- 
struction is genuinely contested but do not do so in the 
Shaver cases, where its adversaries’ petitions and requested 
relief are premised upon retrospective application of the 
law. If in fact ‘‘the Government”’ is anxious to have ‘‘an 
early and binding determination” of this vital question of 
statutory construction, this is the appropriate proceeding 
in which to do so, where the issue is squarely joined and 
fully briefed and argued. 


A. The United States Is Not an Indispensable Party 


Appellants argue at length that this proceeding must be 
dismissed for failure to join the United States in an in- 
dispensable party. We submit that appellants’ posture be- 
fore this Court in the related Shaver cases is a complete 
rebuttal to this contention and is such as to suggest that the 
argument is frivolous. On oral argument in Schick, op- 
posing postponement of a ruling pending a ruling in Nash- 
Finch, the Commission’s attorney stated that he believed 
Sperry-Rand (No. 15,369) was the appropriate case in 
which to decide the applicability of P.L. 86-107 to pre- 
enactment orders since the question was ‘‘squarely raised’’ 
there. Later, the Commission formally stated to this Court 
that the question was ‘‘obliquely raised in Schick”’ and 
‘‘raised directly’’ in Sperry-Rand (Amended Answer to 
Nash-Finch’s Motion for Leave to File Memorandum, April 
27, 1960), and urged again that Sperry-Rand was the appro- 
priate case in which to decide this question. 


Yet, the United States is a party in neither of those pro- 
ceedings and the Commission has never sought either its 
intervention or dismissal of the suits for failure to join it. 


13 


Appellants cannot be heard to demand dismissal of this 
proceeding on grounds that the United States is an indis- 
pensable party while simultaneously pressing for a decision 
on precisely the same question in other proceedings in 
this Court in which the United States is not a party. 


For a variety of other reasons, as well, the indispensable 
party argument is without merit. 


The appellants’ brief concedes (p. 24) that P.L. 86-107 
amended prior §11 in two respects, the second of which 
in operation is dependent on the effect of first: (1) It makes 
Commission Clayton Act orders final 60 days after issuance, 
or after the conclusion of review proceedings instituted 
within the 60-day period; and (2) It provides for civil 
penalties of up to $5,000 per day for violations of such 
“¢final’? Commission orders. 


The Government’s argument that the United States is 
an indispensable party is directed only to the second amend- 
ment. It presupposes that since the $5,000 per day enforce- 
ment penalty is recoverable by the United States, the 
United States is an indispensable party to any action chal- 
lenging the Commission’s construction of the new law. But, 
whether or not there is merit in this contention (and we sub- 
mit there is not), manifestly the argument has no applica- 
tion to the basic amendment which establishes conditions 
under which Commission orders become ‘‘final’’ for re- 
view and enforcement purposes. Only the Commission is in- 
volved in this finality process, to the total exclusion of the 
United States. If no appeal is taken to the Courts, then 
finality is automatic after 60 days. And, if review is sought 
in a Court of Appeals, the sole respondent to such review 
proceedings is the Commission. Under no circumstances 
does any interest of the United States attach until the Com- 
mission’s order becomes final and subject to civil penalties. 


Appellants’ indispensable party argument is without 
merit as to the penalty provision as well. The Commission 
operates on a budget appropriated annually by Congress 
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for the conduct of all of its activities, including enforcement 
proceedings. The Commission is not 2 “fee office,” like a 
Justice of the Peace or & County Sheriff. As is the case of 
all Government agencies, penalties for violation of Commis- 
sion orders accrue to the Treasury of the United States 
(from which the Commission’s appropriations similarly 
come). Congress has accordingly provided that a civil 
penalty for a violation of a Commission order be recover- 
able in a suit brought by the United States. This alone is 
the nature of the United States’ involvement in penalty 
proceedings under P.L. 86-107. 


Throughout this proceeding, the Commission has sought 
to downgrade its enforcement responsibilities under the 
new law and to elevate the role of the Department of Jus- 
tice. In the Court below, appellants argued that the 
Commission’s Official Statement was ‘‘at most ... an ad- 
visory opinion or... obiter dicta on the construction of a 
statute whose enforcement is confided by Congress pri- 
marily to another agency of the Government.’”° This is 
the most transparent of ex post facto rationalizations. It 
was the Commission which promptly and officially notified 
all 2,200 respondents to old orders that their orders would 
be final after 60 days, and appellants conceded below that 
their notice was ‘‘an Official Statement” of the Commis- 
sion’s interpretation of the applicability of the new statute 
to old orders (J.A. 36). Moreover, the statement itself was 
hardly ‘‘advisory”’ in nature. In the most peremptory 
manner it decreed that ‘¢respondents to outstanding orders 
will have 60 days from the date of enactment . . . within 
which to petition for court review, and in the event court 
review proceedings are not instituted such orders will be- 
come final.”’ 


Contrary to appellants’ curious disclaimer of responsi- 
bility, the enforcement provisions of the Clayton Act are 
beyond question confided primarily to the Commission. The 


10 Memorandum supporting Motion to Dismiss, p. 8. 
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House Committee Report on the bill which became P.L. 86- 
107 states as a preamble: 


“Effective enforcement of the Clayton Act by the 
commissions and boards vested with jurisdiction there- 
under, particularly the Federal Trade Commission, has 
long been handicapped by inadequate, cumbersome and 
expensive procedures. For more than 20 years, the 
Federal Trade Commission has sought changes in the 
procedures it must use to enforce the Clayton Act.?™ 


Appellants fail to cite a single case involving dismissal 
of an action such as this for failure to join the United 
States as an indispensable party. The cases cited merely 
restate the hornbook maxim that the sovereign cannot be 
sued without his consent. The United States has never 
been held an indispensable party in any reported action in- 
volving the Commission. 


B. F. Goodrich v. Federal Trade Commission, 92 App. 
D.C. 50, 208 F. 2d $29 (1952) is clearly in point. There 
the Commission had promulgated a quantity-limit rule 
under the provisions of §2(a) of the Clayton Act. The 
rule had the practical effect of constricting any cost-justi- 
fication defense which might be offered in a subsequent 
price-discrimination case under the Act. Plaintiffs sought 
and were granted review of that rule over objection of the 
Commission that the action would not be ripe for review 
until such time as the plaintiffs were charged with violation 
of §2(a) in a formal proceeding. But enforcement of 
$2(a) may be accomplished via alternate routes: either 
through administrative proceedings before the Commission, 
pursuant to § 11 or through civil suit brought by the United 
States in a District Court pursuant to §15. Thus, the 
United States’ theoretical involvement in a future enforce- 


11 House Report No. 580 (86th Cong.) p. 4; see also Senate Report No, 83 
(86th Cong.) to the same general effect. 
Unless otherwise noted, emphasis is added throughout in quoted materials. 


12 For appropriate rule as to indispensable parties generally, see Williams 
v. Fanning, 332 U.S. 490 (1947). 
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ment action was precisely the same as is asserted here. 
No claim of the United States’ indispensability was made 
by the Commission and the requested relief was granted. 


Similarly while both civil and criminal penalty proceed- 
ings for unlawful refusal to comply with Commission sub- 
poenas duces tecum and other documentary demands are 
brought by the United States, the cases are legion in which 
the validity of such Commission orders have been litigated 
without the inclusion of the United States as a party.** 


B. An “Actual Controversy” Exists Entitling Nash-Finch to 
Relief Under the Declaratory Judgment Act 

There is no merit to the Government’s contention that 
no ‘‘actual controversy’ exists within the meaning of the 
Declaratory Judgment Act entitling Nash-Finch to de- 
claratory relief. The Commission has ‘‘officially’’ ruled 
that the enforcement provisions of P.L. 86-107 are appli- 
cable to all orders, including the Nash-F inch order, entered 
prior to enactment of the statute. Nash-Finch contests that 
ruling. This dispute was actively joined in the course 
of an investigation into Nash-Finch’s compliance with the 
1947 order, commenced in 1957, prosecuted sporadically 
thereafter, and terminated on September 14, 1959, by the 
Commission solely upon the ground that enforcement of 
that order ‘‘must be governed by the provisions of Public 
Law 86-107’? despite Nash-Finch’s contention that ‘Public 
Law 86-107 is wholly inapplicable to this proceeding. That 
statute by its terms is not applicable to any previously 
issued orders”’ (J.-A. 34, 53). 


In determining the nature of controversies subject to de- 
claratory action, it is enough, the Supreme Court has said, 
that the controversy consist of a ‘‘disagreement,’’ one 


13 See e.g. Federal Trade Commission v. Miller’s National Federation, 57 
App. D.C. 360, 23 F. 2d 968 (D.C. Cir. 1927), cert. den. 274 U.S. 743 (1927), 
where this Court set aside as invalid an order and subpoena of the Commis- 
sion. Enforcement of the subpoena, if valid, would have been by the United 
States under § 10 of the Act. No mention was made of the United States as 


an indispensable party. 
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which is ‘‘not nebulous or contingent,’’ but which has taken 
on 


“fixed or final shape so that a court can see what legal 
issues it is deciding, what effects its decision will have 
on adversaries, and some useful purpose to be achieved 
in deciding them.’’ Public Service Commission of Utah 
v. Wycoff Co., 344 US. 237, 244 (1952). 


Indicative of the realistic manner in which the Courts 
now approach determination of the existence of an ‘‘actual 
controversy”’ is the recent decision of the Supreme Court 
in Evers v. Dwyer, 358 U.S. 202 (1958). There a declaratory 
judgment was sought striking down a Tennessee statute re- 
quiring segregated seating arrangements on buses. The 
District Court dismissed on grounds no ‘‘actual contro- 
versy’’ existed since the plaintiff had not been subjected to 
any charge for violation of the statute. Reversing, the 
Supreme Court found the existence of an ‘‘actual contro- 
versy.’? The Court quoted with approval from Maryland 
Casualty Co. v. Pacific Coal €& Ou Co., 312 U.S. 270, 273: 


“‘The difference between an abstract question and 
a ‘‘controversy’’ contemplated by the Declaratory 
Judgment Act is necessarily one of degree, and it 
would be difficult, if it would be possible, to fashion a 
precise test for determining in every case whether 
there is such a controversy. Basically, the question in 
each case is whether the facts alleged, under all the 
circumstances, show that there is a substantial con- 
troversy, between parties having adverse legal interest, 
of sufficient immediacy and reality to warrant the 
issuance of a declaration judgment.’’ 


Applying this general standard to the facts presented, 
the Supreme Court concluded: 


‘“We do not believe that appellant, in order to demon- 
strate the existence of an ‘actual controversy’ over 
the validity of the statute here challenged, was bound 
to continue to ride the Memphis buses at the risk of 
arrest’’ (358 U.S. at 204). 
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Despite appellants’ effort to distinguish it, Evers v. 
Dwyer provides a remarkably apt guide in this matter. To 
demonstrate the existence of an “¢actual controversy’’ Nash- 
Finch is not bound to subject itself to ruinous penalty lia- 
bility. Surely a business which can only maintain its pres- 
ent good faith efforts to comply with the law at the risk of 
being subjected to the heavy penalty disabilities of the new 
law or to violently disruptive changes in its mode of opera- 
tion, has a substantial, immediate, and real interest in the 
correctness of any arbitrary administrative ruling which 
imposes such disabilities. 


Appellants rely on the earlier case of Longshoremen’s 
Union v. Boyd, 347 U.S. 222 (1954), in which resident 
aliens sought a declaratory judgment as to their rights in 
returning to the United States if they should leave the 
country. The Court held that since they might never leave 
the country there was as yet no controversy to decide. The 
distinction between Boyd and Evers v. Dwyer, is apparent: 
in the latter case the plaintiff was actually riding the bus. 
Nash-Finch is similarly ‘‘riding the bus” for its business 
conduct may be subject to most severe penalties if the Com- 
mission’s unrealistic interpretation of a “‘discount in lieu 
of brokerage” should be sustained, if knowledge is not an 
element of violation of the 1947 order, and if P-L. 86-107 
is retrospective in application so that Nash-Finch is de- 
prived of its right to prior judicial determination of these 
uncertain aspects of its order. 


Appellants also rely heavily on Helco Products Co. v. 
McNutt, 78 App. D.C. 71, 137 F. 2d 681 (1943), which they 
declare is ‘‘striking”’ in its similarity to the present case 
(Brief, p. 12). The attempted equation, however, fails 
completely. Helco sought declaratory review of an ‘‘ad- 


14 This view finds support in the Senate Committee report on the Declaratory 
Judgment Act: ‘‘The procedure [declaratory judgment] has been especially 
useful in avoiding the necessity, now so often present, of having to act at 
one’s peril or to act on one’s own interpretation of his rights, or abandon 
one’s rights because of a fear of incurring damages.’’ Sen. Rep. No. 1005, 
73rd Cong., 2d Sess. 2 (1934). 
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visory opinion’’ given by a subordinate official of the Food 
and Drug Administration to a ‘‘hypothetical question”’ 
raised by that plaintiff. Defendants in the action were the 
Federal Security Administrator and the Attorney General, 
neither of whom had expressed an opinion. Affirming lower 
court dismissal of the action, the Court held that declara- 
tory judgments should not be permitted ‘‘upon mere in- 
formal, advisory, administrative opinions,”’ but should be 
limited to controversies which ‘‘have fruition in [agency] 
action of a definite and concrete character, constituting 
an actual or threatened interference with the rights of 
persons complaining.”? 137 F. 2d at 683, 684. 


By necessary implication, Helco strongly supports the 
propriety of declaratory judgment here. The controversy 
between Nash-Finch and appellants has had fruition not in 
a mere advisory or informal opinion on hypothetical facts 
by a subordinate officer but in an “‘ official statement’’ of the 
agency itself, directly affecting the rights and liabilities of 
the complaining party and of an admitted 2,200 other par- 
ties as well. We can conceive of no agency action more 
conducive to declaratory relief. 


Appellants state candidly that they are “‘aware that 
there are a number of cases . . . which reflect a liberal atti- 
tude on the part of the Supreme Court toward the problem 
of when declaratory or equitable relief is appropriate’’ 
(p. 14, citing, among others, to Evers v. Dwyer and Mary- 
land Casualty). ‘‘But,’? they add, seeking to disarm 
this heavy weight of authority, ‘‘all of those cases involve 
an actual controversy between parties of sufficient im- 
mediacy and reality to warrant the issuance of a declara- 
tory judgment”? (p. 14). The ‘‘immediacy and reality” 


15 See also Prof. Davis, who notes that ‘‘One principal objective of [the 
Declaratory Judgment] Act is to encourage judicial recognition of the need 
for authoritative clarification of uncertain law at the instance of a party who 
is immediately confronted with a real and present dilemma.’’ And he adds: 
“Of course the Act requires a ‘controversy.’ But this Tequirement is always 
satisfied when a party challenges governmental action which is defended by 
an officer of the government.’’ 3 Davis, Admin. Law Treatise 126 (1958). 
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of the actual controversy here appears sharply outlined in 
the impact of the Commission’s ruling on Nash-Finch, in 
its impact on the three orders now before this Court in 
the Shaver cases, and in its admitted impact on outstand- 
ing orders against 2,200 other respondents. 


C. The Commission’s Official Statement of July 28, 1959, Is 
Subject to Review Under Section 10 of the Administrative 
Procedure Act 

Appellants seek dismissal on grounds that the Commis- 
sion’s Official Statement of July 98, 1959 is not subject to 
judicial review under section 10 of the Administrative 

Procedure Act. We submit that the Commission’s Official 

Statement”* is a reviewable agency action under § 10: it is a 

“rule”? within the meaning of the APA; Nash-Finch has 

suffered ‘‘legal wrong’’ as 2 result thereof entitling it to 

relief here; and the ruling is a “final agency action for 
which there is no other adequate remedy in any court’’. 


1. The Commission's Official Statement of July 28, 1959 Is a “Rule” 


Appellants contend initially that the Official Statement of 
July 28, 1959 is not a ‘rule’? within the meaning of § 2(c) 
of the Administrative Procedure Act which provides in 
relevant part: ‘‘ ‘Rule’ means the whole or any part of 
any agency statement of general or particular applicability 
and future effect designed to implement, interpret, or pre- 
scribe law or policy . - .”” 


Appellants expressly conceded in the court below that: 


“The Press Release was issued by the Federal Trade 
Commission as an official statement of its interpretation 
of the applicability of Public Law 86-107 to all unap- 
pealed Clayton Act orders issued by the Federal Trade 
Commission prior to the enactment of the Public Law 
86-107”? (App. p. 3a, infra). 


16 For purposes of this proceeding, the consequent order of September 14 
is subordinate to the Official Statement of July 28 sinee it constituted a par- 
ticular application of the rule of general application announced in the earlier 
action. ‘Any raling of this Court as to the Official Statement of July 28 
subsumes the later order. 
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A comparison of the language of this admission with that 
of $2(c) shows the almost uncanny degree to which the 
Commission assured that this action would conform to 
the statute’s definition of a ‘‘rule’’. 


Nevertheless, appellants assert, it is not a rule because 
“the Commission’s public notice . . . prescribes no course 
of conduct whatsoever for Nash-Finch or anyone else; its 
rights and liabilities remained the same after the Commis- 
sion’s pronouncement as before’? (p. 17). But there is no 
warrant in the A.P.A. for so restrictive a definition of 
‘“rule.’? It is enough that the statement is one of “‘general 
... applicability and future effect designed to . . . interpret 
law.’727 


In fact, the Commission’s action most surely does pre- 
scribe ‘‘a course of conduct’’ for Nash-Finch and for 2,200 
other respondents to pre-enactment Clayton Act orders and 
if sustained would materially alter their rights and liabili- 
ties under the orders. It arbitrarily creates a 60-day appeal 


period for seeking court review when no such provision 
appears in the Act and when no such limitation existed in 
former §11, and it declares unconditionally that at the 
close of that period civil penalty liability will attach. 


The Commission’s Official Statement of July 28, 1959 
declaring P.L. 86-107 applicable to pre-enactment orders 
was an agency statement of general applicability designed 
to interpret or prescribe law. Its order of September 14, 
1959 gave particular implementation to that rule, finding 
that enforcement of the Nash-Finch order ‘‘must be gov- 
erned by the provisions of Public Law 86-107.” Without 
argument as to whether the latter action might be con- 


17 As noted by Mr. Justice Frankfurter in Columbia Broadcasting System 
Co. v. United States, 316 U.S, 407 (1942): 


< Announcements of general policy to be followed by administrative 
agencies customarily take any one of various forms—in agency annual 
reports to Congress, in a publie announcement, or press release, Or as 
rules or regulations . . . but whatever form such announcements may 
take, their nature and effect are the same’’ (316 U.S. at 431). 
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sidered res judicata as to Nash-Finch, it is incompre- 
hensible to suggest that the Commission’s rulings have had 
no ‘‘effect’’ on Nash-Finch. 


Nor is there validity in appellants’ claim that the Com- 
mission’s order of September 14, 1959 ‘gids rather than 
injures’? Nash-Finch (Br. p. 19). The Commission formally 
found that enforcement of the Nash-Finch order was no 
longer under the provisions of former § 11 but was subject 
to the far more onerous provisions of the new law. 


2. Nash-Finch Has Suffered a “Legal Wrong” 


Appellants contend that Nash-Finch has not suffered such 
‘legal wrong”? as would entitle it to relief by way of court 
review of the Commission’s action under § 10(a) of the 
Administrative Procedure Act, which accords the right 
of review to ‘‘any person suffering legal wrong because of 
any agency action ...’’ Without citation, appellants assert 
that Nash-Finch fails to disclose a legal wrong ‘‘in the light 
of the conventional aggrievement test’? (Br. p. 19). ‘“‘It 
is essentially the passage of Public Law 86-107, rather than 
the Commission’s public notice’, they assert, ‘‘which 
caused the uncertainty constituting the alleged injury”’ 
(Ibid). We submit, to the contrary, that it is the Commis- 
sion’s action, arbitrarily limiting the right of judicial re- 
view to a 60-day period following enactment of the statute, 
and prescribing, without qualification, that the new statute 
will be applicable after 60 days, which has proximately 
caused the “legal wrong”’ suffered by Nash-Finch. 


Reference may be had to ‘‘any and all applicable law’’ 
in determining the existence of a ‘‘legal wrong’”’ Sen. Doc. 
No. 248, 79th Cong. 2d Sess. 212, 276 (1946). Congress 
thus incorporated the body of common law cases which 
establish the meaning of the phrase by defining the rights 
which are protected against intentional infringement. 
These include contractual relationships and advantageous 
business relationships as well as the right to operate one’s 
business freely and without intentional interference from 
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others. Truax v. Raich, 239 U.S. 33 (1915); Dorchy v. 
Kansas, 272 U.S. 306 (1926); Shell Oil Co. v. State Tire 
& Oil Co., 126 F. 2d 971 (6 Cir. 1942). 


The direct and imminent disruption to plaintiff’s busi- 
ness which will occur if the Commission’s ruling is per- 
mitted to stand is pleaded at length in Nash-Finch’s com- 
plaint. In sum, plaintiff must run the risk of accumulating 
ruinous penalty liability at the rate of $5,000 per transac- 
tion, per day, or, in the alternative, revamp its entire 
purchasing program, without any prior opportunity for a 
judicial determination of the scope of the order, as was 
provided under the law in effect when the order was issued. 


This Court in the Goodrich case, supra, affirmed that such 
disruption of business constitutes an actionable wrong 
under § 10(e) of the Administrative Procedure Act. 
There the Commission opposed review, on grounds, among 
others, of the absence of any legal wrong. The Court re- 
jected this contention. It said: 


‘“‘The purposes of review would be defeated .. . ‘if a 
suitor were unable to resort to them to avoid reason- 
ably anticipated irreparable injury resulting from such 
legal consequences of the Commission’s order, merely 
because the Commission as yet has [not acted to en- 
force the order]’... The threat of disruption of busi- 
ness as alleged in the complaint is immediate. The 
consequences of non-compliance are not restricted to 
possible Commission action’’ (208 F. 2d at 833, 834). 


The ‘‘disruption of business’’ doctrine of Goodrich finds 
its source in Columbia Broadcasting System Co. v. United 
States, 316 U.S. 407 (1942), where the Supreme Court held 
that an order promulgating a general regulation adopted 
by the Federal Communications Commission in the exercise 
of its rule-making powers was subject to judicial review. 
Significantly, the Court stated: 


‘The ultimate test of reviewability is not to be found 
in an over-refined technique, but in the need of the 
review to protect from irreparable injury threatened 
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in the exceptional case by administrative rulings which 
attach legal consequences to action taken in advance of 
other hearings and adjudications that may follow, the 
results of which the regulations purport to control”’ 
(316 U. S. at 425). 


See also F.C.C. v. American Broadcasting Co., 347 U.S. 284 
(1954) and United States v. Storer Broadcasting Co., 351 
U.S. 192 (1956). 


Recognizing the heavy impact of this authority, appel- 
lants contend that the present case is ‘‘totally at variance”’ 
with those eases. ‘In all of those cases,”’ appellants’ brief 
states, “‘the agency involved had, after formal rule-making 
procedures, adopted substantive regulations under which 
conduct which previously had been permissible or at least 
not disqualifying, was effectively proscribed”’ (Brief, p. 17). 

We submit that this purported distinction is without 
merit. We fail to see any difference, for purposes of de- 
termining the reviewability of agency action, between the 
adoption of regulations placing new restrictions upon pre- 
viously permissible conduct, and the promulgation of a 
rule, as here, which wholly alters pre-existing enforcement 
practices and imposes harsh new liabilities. 


3. The Commission’s Official Statement Is a “Final Agency Action for 
Which There Is No Other Adequate Remedy In Any Court” 

Appellants raise a last jurisdictional impediment to 
Nash-Finch’s suit, contending that the Commission’s Of- 
ficial Statement of July 28, 1959, is not a ‘‘final agency 
action for which there is no other adequate remedy in any 
court,”’ a necessary condition to judicial review fixed by 
$ 10(c) of the Administrative Procedure Act. 


Appellants rely solely upon this Court’s recent decision 
in Vulcanized Rubber and Plastics Co. v. Federal Trade 
Commission, 103 U.S. App. D.C. 384, 258 F. 2d 684 (1958), 
which they assert is directly in point. We submit the con- 
trary; to the extent that Vulcanized Rubber is relevant 
here, it strongly supports Nash-Finch’s position. There 


the Commission had written a letter to a respondent to a 
Federal Trade Commission Act order interpreting the 
order in a manner challenged by respondent. The respond- 
ent, after the statutory period for review had expired, filed 
a petition in this Court for review of the original order as 
subsequently interpreted by the Commission. Unlike Nash- 
Finch’s complaint, the petition sought neither a declaratory 
judgment under the Declaratory Judgment Act nor review 
under $10 of the Administrative Procedure Act. Appel- 
lants’ statement that this Court refused ‘‘declaratory judg- 
ment”? (p. 13) is plainly erroneous. This Court dismissed 
the petition because ‘‘the order as written [was not] chal- 
lenged”’ (258 F. 2d at 685). 


Unlike Vulcanized Rubber, this case does not involve an 
advisory interpretation of an order applicable to a single 
respondent; it concerns the Commission’s Official inter- 
pretation of an amendatory statute, holding the amendment 
applicable to orders issued against 2,200 respondents. The 
suggestions that this ‘‘interpretation may be changed’? (p. 


13), or that the Department of Justice may interpret it 
differently (p. 12) cannot be advanced seriously. The en- 
tire premise of the Commission’s defense of this proceed- 
ing is the immutable correctness of its Official Statement, 
and in appellants’ brief filed in this Court the Department 
of Justice fully supports the Commission’s construction. 


But even if this is ‘‘a final agency action,’’ appellants 
contend finally, it is not one for which there is ‘‘no other 
adequate remedy in any other court.”” Appellants’ reliance 
here is primarily upon Federal Trade Commission v. Claire 
Furnace Co., 274 U.S. 160 (1927) which, they assert, ‘‘has 
never been qualified or overruled”’ (Brief, p. 20), and upon 
a series of purportedly following cases in which ‘‘other 
courts have repeatedly held the opportunity to defend in a 
criminal action or civil enforcement proceeding to be an 


18 We footnote that case by pointing out that in a subsequent civil penalty 
suit, the company was fined $30,000 on 6 violations. U. S. v. Vulcanized 
Bubber and Plastics Co., 178 F. Supp. 723 (D.C. Pa., 1959). 
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adequate remedy precluding resort to equity or review un- 
der Section 10(c)’’ (Brief, p. 21). 


None of these cases stands as a bar to Nash-Finch’s peti- 
tion here. Four are ancient rulings decided prior to the 
enactment of the Administrative Procedure Act, and ob- 
viously provide no basis for a limitation upon the right 
of review under $10 of that Act. The remaining two, 
the recent decisions by this Court in Leedom v. Inter- 
national Brotherhood of Electrical Workers, 107 U.S. App. 
D.C. 357, 278 F. 2d 237 (1960), and Pauling v. Eastland, 
No. 15,963 (September 7, 1960), are not in point since 
neither sought review of a final agency action under 
$ 10 of the Administrative Procedure Act. 


In fact, Claire Furnace has been heavily qualified by the 
contrary ruling of the Supreme Court in Oklahoma Op- 
erating Co. v. Love, 252 U.S. 331 (1920), where the Supreme 
Court granted a preliminary injunction against the opera- 
tion of a state board’s rate-fixing order, although judicial 
review of such orders was available through contempt pro- 
ceedings for violation carrying penalties up to $500 per day. 
The Court noted that a party against whom an order was 
directed could provoke a complaint and judicial review ‘‘by 
boldly violating an order.’’ ‘‘But the penalties which may 
possibly be imposed,’’ the Court said, ‘‘if he pursues this 
course without success, are such as might well deter even 
the boldest and most confident”’ (252 U.S. at 336), and the 
Court rejected as insufficient judicial review ‘‘beset by 
such deterrents’’ (252 U.S. at 337). 


Surely, if review in an action carrying a liability of $500 
a day is an inadequate remedy for testing the legality of 
administrative orders, review in an action carrying $5,000 
per day penalties is profoundly inadequate.” 


19 See also U.S. ¥. Morton Salt Co., 338 U.S. 632, 654 (1950), where the 
Supreme Court indicated that judicial review would lie for review of agency 
action for the purposes of avoiding the risk of an overwhelming penalty, citing 
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We think appellants protest’ too much: the minutiae of 
jurisdictional obstructions they raise to Nash-Finch’s com- 
plaint discredit their declared anxiety to see an early de- 
termination of this vital question of public law. We sub- 
mit that the issue is fully ripe for resolution and that the 
public interest in a speedy adjudication compels that this 
Court consider the matter on its merits. 


II. PUBLIC LAW 86-107 IS NOT RETROSPECTIVE IN APPLICA- 
TION AND DOES NOT APPLY TO PRE-ENACTMENT ORDERS 
INCLUDING THE ORDER AGAINST NASH-FINCH. 

Appellants assert that P.L. 86-107, of July 23, 1959, 
amending the enforcement provisions of the 1914 Clayton 

Act, is applicable to all Clayton Act orders ‘‘without regard 

to whether such order was issued before or after the 

effective date of the amendment.” (Brief, p. 21, emphasis 
in original). 


Nash-Finch, respondent to a Clayton Act order entered 
twelve years before the effective date of P-L. 86-107, 


asserts that Congress intended no such retrospective 
application of the new law, that the amendment is applicable 
only to orders entered after the date of its enactment, and 
that the Nash-Finch order is governed by the enforcement 
provision of the Clayton Act in effect at the time of entry 
of its order in 1947, and up to July 23, 1959. This 
contention, appellants counter, is based on a semantic 
fallacy: the new law is not ‘“‘retrospective’’ in application 


SS eee 
to Oklahoma Operating Co. Significantly, the Commission, in its brief to this 
Court in Goodrich conceded ruefully that 


“¢It may be that in [Morton Salt] the Supreme Court without any 
reference to the Claire Furnace case indicated by its reference to the 
Oklahoma Operating Co. case that there might be circumstances under 
which it would not follow the holding in the Claire Furnace case .. .’” 
(Brief, p. 26). 


In a footnote at p. 20 of their brief here, appellants seek to disarm the 
effect of their Morton Salt concession, We think the rationalization clearly a 
posthumous one. Far more impressive is the fact that appellants nowhere 
acknowledge the existence of Oklahoma Operating Co. in which context Claire 
Furnace must now be read. 
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but ‘‘prospective”” since it applies ‘‘only to future viola- 
tions of Commission orders committed after such orders 
became final.’’ (Brief, p. 24, emphasis in original, citing 
to Piuma v. United States, 126 F. 2d 601 (9th Cir. 1942), 
cert. den. 317 U.S. 637 (1942), and Ritholz v. March, 70 
App. D.C. 283, 105 F. 2d 936 (1937) ).” 


We submit that it is appellants’ contentions which are 
unsound. Their view is apparently founded on the assump- 
tion that legislation can only be “‘retrospective’’ if it 
penalizes conduct predating enactment of the law. In this 
sense, appellants equate “‘retrospective’” legislation with 
what is commonly denominated ‘‘ex post facto”’ legislation. 


2° Appellants” reliance on Piuma ¥. United States is misplaced. The appel- 
lant there, subject to an order of the Federal Trade Commission entered 
prior to ennetment of the Wheeler-Lea amendment, contested a penalty suit 
on grounds that ‘‘the award of penalties was ¢x post facto and Constitu- 

. . Court rejected the argument on grounds that the 
penalized violations occurred subsequent to the amendment. If appellants 
seriously put forth Piuma as authority, they utterly fail to grasp plaintiff ’s 
basic contention here. Contrary to Wheeler-Lea which Congress expressly 
made retrospective in application (hence applicable to the Piuma order), 
Congress did not intend Public Law 86-107 to be retrospective. Piuma, con- 
firming the Congressionally-intended application of Wheeler-Lea to pre-enact- 
ment orders there, provides no answer to whether Public Law 86-107 is simi- 
larly retrospective in application to pre-enactment orders here. 

Nor does the decision of this Court in Ritholz v. March provide any firmer 
support for appellants” contention here. Appellants’ assertion that the Court 
there was dealing with the ‘‘identical enforcement provisions’’ of Wheeler-Lea 
merely underscores the inaptness of ERitholz. The critical provisions of the 
two statutes relating to retrospective application are entirely different (See 
pp. 37-41 infra), There is nothing in Ritholz which bears on the question 
presented here whether Public Law 86-107 is retrospective in operation. The 
only question in Ritholz was whether the passage of the Wheeler-Lea Act, 
subsequent to the issuance of a Federal Trade Commission complaint under 
old Section 5, but prior to administrative proceedings, operated as a complete 
bar to prosecution of the complaint. The Court simply held that the plaintiff 
had no right to object to the Commission ’s administrative proceedings, before 
their advent, because the procedure for enforcement of its orders entered after 
such proceedings had been revamped. This was the only question presented. 
The Court stated: 


<*Both before and after the amendment the Commission had precisely 
the same power to issue complaints, to make findings, and to render a 
decision, and that is what appellants now ask us to restrain’’ (105 F. 2d 
at 939 emphasis added). 
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But this is only one area of retroactivity. Legislation is 
equally retrospective in application when it changes claims 
or liabilities or alters consequences fixed under earlier pro- 
visions of the law. 


Appellants fail to recognize that there are two provisions 
of Public Law 86-107 with which we are primarily con- 
cerned: subsection (g) which makes Clayton Act orders 
final after 60 days or upon completion of review proceed- 
ings, and subsection (1) which subjects to civil penalty 
liability final Commission orders. Appellants’ ‘‘prospec- 
tive’? argument thus disregards the impact of subsection 
(g), since only if that section is applied retrospectively 
to pre-enactment orders to make ‘them ‘‘final’’ (which they 
were not under the old statute) can the penalty provision 
of subsection (1) apply “‘prospectively’’ to post-enactment 
conduct. 


Application of Public Law 86-107 to pre-enactment 
orders to cease and desist profoundly alters the penalties 
or liabilities fixed at the time of entry of the order. The 
Courts have repeatedly held that no such retrospective 
construction will be permitted absent the clearest legisla- 
tive mandate (see pp. 30-32, infra). 


Despite appellants’ efforts to avoid characterizing their 
construction as ‘‘retrospective’’, it is clear that their 
construction does give retrospective application to the law’s 
provision. No such mandate appears in the language of 
the Act. On the contrary, the express terms of the Act 
preclude retrospective application of its provisions and 
the legislative history, as well as the constitutional doubts 
raised by retrospective construction, confirm Congress’ 
intention that the statute not be applied to pre-enactment 
orders. 


We start with the ‘settled’? rule of statutory construc- 
tion, avoided by appellants, that ‘‘a law is presumed, in 
the absence of clear expression to the contrary, to operate 
prospectively.” Hassett v. Welch, 303 U.S. 303, at 314 
(1938). In the construction of a statute, even where con- 
stitutionally permissible, ‘retroactivity .. . is not favored, 
except upon the clearest mandate,” Claridge Apts. Co. V- 
Commissioner, 323 US. 141, at 164 (1944). 

The rule was first laid down with precision and clarity 
in United States V. Heth, 7 U.S. 399 (1806), where the 
Supreme Court stated: 

“Words in a statute ought not to have @ retrospective 


operation, unless they are so clear, strong, and im- 
perative that no other meaning can be annexed to 


them, or unless the intention of the legislature can- 
not otherwise be satisfied’? (at 413). 


This principle has been asserted on so many occasions 
that it is no longer open to serious question. In 1844, in 
Ladiga Vv. Roland, 43 U.S. 581, the Supreme Court stated: 


«lJ Itisa principle which has always been 
sacred in the United States, that laws by which human 
action is to be regulated, look forward, not back- 
ward, and are never to be construed retrospectively, 
unless the language of the act should render that in- 
dispensable. No ‘vords are found in the act which 


renders this odious construction indispensable.”’ 


And the doctrine has been consistently reiterated in recent 
years” The rule was stated by this Court, in an opinion 


21 See e.g- Fullerton-Kreuger Lumber Company V.- Northern Pacific Bailway 
Company, et al., 266 U.S. 435, 437 (1925): 


cede to 0. role of constroction, that all ctatates, are to, be considered 
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by Judge Fahy, in Kalis v. Lahy, 88 App. D.C. 166, 188 F. 
2d 633 (1951) 


“<The general rule which aids the courts in arriving 
at the intent of Congress as to the time a statute takes 
effect in relation to conditions when it is enacted is 
that it will not be given retroactive effect unless this 
is required by explicit language or necessary impli- 
eation’’ (at 167). 


This strong presumption against retroactivity applies 
equally to amendatory Acts such as P.L. 86-107.” 


While Nash-Finch consented to the vague provisions of 
the 1947 order, it did so in the knowledge that no penalty 
could accrue against it until after a Court of Appeals had 
found that its business conduct violated the judicially de- 


prospective unless the language is express to the contrary, or there is a 
necessary implication to that effect.’’ 


Brewster v. Gage, 280 U.S. 327, 337 (1930): 


«*, . . Ordinarily, statutes establish rules for the future, and they will 
not be applied retrospectively unless that purpose plainly appears.’’ 


Miller v. United States, 294 U.S. 435, 439 (1935): 


««_.. The law is well settled that generally a statute cannot be construed 
to operate retrospectively unless the legislative intention to that effect 
unequivocally appears.’’ 


22 Mogis v. Lyman Richey Sand § Gravel Corp., 189 F. 2d 130, 142 (8th 
Cir. 1951), applied the rule as follows: 


“In appraising amendatory legislation we must also observe the rule 
that unless the contrary appears and is constitutionally permissible, it 
must be given only prospective effect and not be allowed to operate 
retrospectively .. .’’ 


In Peony Park v. O’Malley, 223 F. 2d 668, 671, (8th Cir. 1955), cert. den. 
350 U.S. 845, reb. den. 350 U.S. 898, the court stated: 


“<The question of whether a statute operates retroactively or prospec- 
tively only is one of legislative intent. Amendatory acts are ordinarily 
prospective in their operation and will be so construed unless a contrary 
legislative intent, either express or implied, is clearly shown. Courts 
have evolved a strict rule of construction against retroactive application 
of a statute.’’ 


See also Good Canning Co. v. London Guarantee and Accident Co., 128 F. Supp. 
778, 793 (W.D, Ark. 1955). 
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fined prohibitions of the order. Retrospective application 
of P.L. 86-107 to the Nash-Finch order would deny Nash- 

“inch the safeguards of such judicial review and definition 
of the vague terms of its order provided for in Section 11 
of the Clayton Act in effect when Nash-Finch consented to 
entry of the order. It would alter the reach of the order by 
creating liabilities and penalties which did not exist and 
which were not contemplated at the time the order was 
entered. 

Xo such effect can be given amendatory legislation ab- 
<ent the clearest expression of congressional intent. This 
was emphasized by the Supreme Court in United States 
vy. Magnolia Petroleum Company, et al., 276 U.S. 160, 
162-3 (1928), when it said ‘‘statutes are not to be 
given retroactive effect or construed to change the status 
of claims fixed in accordance with earlier provisions unless 
the legislative purpose so to do plainly appears ...’’ And 
the Supreme Court underscored this rule in Shwab v. 
Doyle, 258 U.S. 529, 534 (1922), stating: 

“The initial admonition is that laws are not to be 
considered as applying to cases which arose before 
their passage unless that intention be clearly declared 
_.. [and a clear intention to make the law retroactive 1s 
necessary] when burdens are imposed upon completed 
and remote transactions, or consequences given to them 


of which there could have been no foresight or contem- 
plation when they were designed and consummated.” 


Thus the fundamental question here is whether there are 
words of retroactivity in P-L. 86-107 ‘‘so clear, strong and 
imperative that no other meaning can be annexed to them.” 
We submit that there are not.* 


23 We recognize the distinction between an ¢x post facto law, which Congress 
may not constitutionally enact, and a retrospective law, which it may con- 
stitutionally enact. The former applies a penalty for an act pre-dating 
enactment of the statute; the latter changes the law governing previously 
executed acts or conduct (such as previously issued orders or decrees). We 
do not contend that the Commission gives ez post facto effect to P-L. 86-107. 
We do contend that it gives retrospective effect not intended by Congress. 
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B. The Section 2 Exception 


In support of its retrospective construction, appellants 
argue that § 2 of P.L. 86-107 expressly excludes from its 
application all Commission orders in which review pro- 
ceedings were initiated prior to enactment; therefore, they 


argue, it must logically follow that all unreviewed old 
orders were clearly intended by Congress to be subject 
to the amendment.* In the court below, appellants 
argued that ‘both by the plain language of Section 1 and 
by the necessary implication of Section 2,’ Public Law 
86-107 applies to all outstanding orders (Memorandum, 
p. 9). In this Court, they argue that ‘‘Section 2 of P.L. 
86-107 shows clearly by its own terms’’ that it applies to 
unappealed old orders (Br. p. 25). 


But the provisions of § 2 were intended merely to affirm 
the inapplicability of the new law to orders pending on re- 
view in Courts of Appeals at the time of enactment (“‘any 
proceeding initiated before the date of enactment’’) and 
not, by exclusion, to provide that all unreviewed orders 
were to be made subject to the amendment. Under the old 
statute, in a review proceeding, the Court of Appeals could 
enter only an order affirming the Commission’s order; it 
was not empowered to order enforcement until the Com- 
mission showed a subsequent violation of its order. F.T.C. 
v. Ruberoid, 343 U.S. 470 (1952). Under the new law, on 
completion of review proceedings, the Court of Appeals 
enters an order of affirmance and enforcement. The order 
is then final and subject either to a civil penalty suit or 
contempt proceedings for violation of the Court’s order. 


24 Section 2 provides: 


‘<The amendments made by Section 1 shall have no application to any 
proceeding initiated before the date of enactment of this Act under the 
third or fourth paragraphs of Section 11 of the [former Clayton] Act... 
Each such proceeding shall be governed by the provisions of such section 
as they existed on the day preceding the date of enactment of this Act.’’ 


The ‘‘third’’paragraph provided for court enforcement proceedings initiated 
by the Commission; the ‘‘fourth’’ for review petitions by the respondent. 
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Thus while P.L. 86-107 was not intended to be retrospec- 
tive, Congress perceived there was still a possible ambiguity 
in the law as to whether the new, or the old, statute would 
apply to Commission orders pending on review in the 
Courts of Appeals on the date of enactment (since the 
Court’s decree would necessarily be entered after the date 
of enactment). In order expressly to provide that the new 
statute should not be applicable in such circumstance, Con- 
cress wrote § 2 into the law, providing that the amended 
enforcement provisions would not apply ‘‘to any proceed- 
ing initiated before the date of enactment of this Act under 
the third or fourth paragraphs of [former] Section 11.” 


Certainly the exclusion of old orders in which review pro- 
ceedings had been initiated cannot be said to reflect a 
“clear”? and ‘‘explicit”’? Congressional intent to include 
all old orders in which there had not been review. Any 
such construction places a diseriminatory burden on re- 
spondents to unappealed orders without any countervail- 
ing purpose in public policy.* 


While it is difficult from public records to determine 
exactly how many old orders were reviewed in the courts 
prior to enactment of the statute, it is certain that no 
more than a small percentage of the 500 outstanding 
Clayton Act orders fit into this category.** The great ma- 
jority of the remaining orders were entered upon consent 
by respondents sincerely seeking to cooperate with the 
Federal Trade Commission in its administration of the 
law. Many of these were small business concerns unable to 
suffer the heavy cost of extended litigation. In contrast, 
those orders which were reviewed often involved large 


25 Whether or not the order had been affirmed by a Court of Appeals, the 
Commission could not obtain an order of enforcement without showing a 
subsequent violation. Thus there was no difference between appealed and 
unappealed orders in terms of the Commission’s enforcement burdens. 


26A recently published treatise shows that of 311 F.T.C. orders entered 
under Section 2 of the Clayton Act, as amended by the Robinson-Patman 
Act, between 1936 and 1957, only 36 were reviewed in the courts, Edwards, 
The Price Discrimination Law, Brookings Institution (1959) pp. 661-671. 
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concerns which were able to absorb the costs of litiga- 
tion before the Commission and the courts. The Com- 
mission’s construction of the statute would reward these 
few respondents and penalize the great majority of Clayton 
Act respondents who did not wish to contest the Commis- 
sion’s charges. 


C. The Express Language of Section 1 of Public Law 86-107 
Negates the Retrospective Application of the Statute 


In the court below, appellants argued that the ‘*plain 
language’? of Section 1 of Public Law 86-107 supported 
their retrospective construction of the statute. Unable, 
however, to point to any language expressly, or even by 
implication declaring the Act applicable to pre-existing 
orders,* appellants have now abandoned their “‘plain lan- 
guage’’ argument in favor of an intricate verbal dissection 
of Section 1. 


The ‘plain language” of Section 1 of P.L. 86-107 


bulwarks the conclusion that the Act does not apply retro- 
spectively to old orders. This is impliedly conceded by 
appellants in their statement that ‘plaintiff relied upon a 
‘literal reading’ of subsections (g¢) and (1)? (Brief, p. 27). 
Since retrospective application must clearly appear in the 
terms of a statute, it is not only proper but necessary to 
give the Act its ‘literal’? meaning. 


P.L. 86-107 redesignates the paragraphs of former Sec- 
tion 11, and what was the “‘second paragraph”’ dealing 
with the issuance of Commission orders is now, sub- 
stantially altered in form and substance, ‘‘subsection 
(b).”” The civil penalties provisions of the new law 
are contained in ‘‘subsection (1)? which provides that 


°8 This fact in itself is highly significant. Congress must be presumed 
to know the rule of statutory construction that retroactivity must be clearly 
expressed in the language of the statute. 
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a respondent violating an order ‘sissued by the Com- 
mission .. - under subsection (b)’’ shall be subject 
to a penalty of $5,000 per violation. Clearly, orders issued 
prior to the enactment of P.L. 86-107 were not issued under 
“subsection (b),’’ since there was then no such provision. 
If the new statute were intended by Congress to be appli- 
cable to old orders, subsection (1) would have necessarily 
referred to orders ‘sissued by the Commission under sub- 
section (b) herein or under that portion of former § 11 
redesignated subsection (b) herein.’’ This was the con- 
struction appellants insisted in the court below must be 
given the reference to ‘‘subsection (b)”’ (while, ironically, 
arguing that their interpretation of the statute was based 
on the ‘‘plain”’ language of the statute). 


Non-retroactivity is again confirmed by the plain lan- 
guage of subsection (g) of P.L. 86-107 which states the 
conditions under which ‘any order issued under subsection 
(b) shall become final,’’ i.e., upon expiration of 60 days 


or upon completion of Court review proceedings. Since 
pre-enactment orders were not “issued under subsection 
(b)’’ they cannot become final under subsection (g)-” 


——— 


29 Recognizing that subsection (g) is more restrictive than corresponding 
section 5(g) of the Wheeler-Lea amendment, appellants improvise 2 murky 
explanation: 


‘*The real reason for the difference in language between Section 5(g) 
of the Federal Trade Commission Act, 2s amended by the Wheeler-Lea 
Act, and the language of Section 11(g) of the Clayton Act, as amended 
by P.L. 86-107, is that, unlike the Federal Trade Commission Act, the 
Clayton Act authorizes . . « in addition to cease-and-desist orders, 
affirmative orders... The Federal Trade Commission Act limits the 
Commission’s power thereunder to the issuance of orders to cease and 
desist. The change in language was for the purpose of making the 
new subsections (g) and (1) of Section 11 applicable to the variety of 
orders authorized . - .”’ (Brief, pp- 27-28). 


Appellants cite no statutory language oF legislative history to support this 
plainly post-mortem rationalization, but in any event it is long since well 
established that the Commission also has authority to issue ‘¢affirmative’’ 
orders under the Federal Trade Commission Act, see Ward Laboratories, Inc. 
v. F.T.C., 276 F. 2d 952 (2d Cir. 1960), and cases there cited at 955, hence 
this could not be the purpose for Congress’ deviation. 
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This straightforward, literal reading of the statute 
sharply contrasts with the complex, interpretative reading 
given Section 1 by appellants. 


D. The Legislative History of Public Law 86-107 Confirms That 
Congress Did Not Intend This Statute to Have a Retrospec- 
tive Application 

Appellants’ exegesis of the legislative history of P.L. 

86-107 deals exclusively with Congress’ intent ‘‘to provide 

for the more expeditious enforcement’? of Commission 

Clayton Act orders (Brief, p. 28). We do not take excep- 

tion to this ‘‘dominating general policy’? (Brief, p. 30), 

but it is wholly unenlightening with respect to whether or 

not Congress intended these strengthened enforcement pro- 
visions to apply retrospectively to pre-enactment orders. 


While we believe that this Court may reach the conclusion 
that P.L. 86-107 is not retrospective in application, without 
recourse to its legislative history, simply by giving the 
words of the statute their plain, ordinary meaning consist- 
ent with accepted canons of statutory construction, this 
construction is fully supported by the legislative context in 
which this statute developed. It is reinforced by the 
House Judiciary Committee Report, which states that the 
Act is not applicable ‘‘to any proceeding initiated before 
the date of enactment”’ (H. Rep. 580, 86th Cong. Ist Sess., 
p. 7). 

As the appellants appear to agree, the legislative history 
of P.L. 86-107 is inextricably bound to the 1938 Wheeler- 
Lea amendment to the Federal Trade Commission Act. 


Appellants argue that retrospective application appears 
“from the fact that [P.L. 86-107] employs language sub- 
stantially identical to that of the Wheeler-Lea Act’’ (Brief, 
p. 26), yet a moment later strain to justify ‘‘the difference 
in language’’ between the two statutes (Brief, p. 27). The 
plain fact is that Congress, in critical aspects, did not use 
language ‘‘substantially identical’? to Wheeler-Lea, and 
this divergence is of telling importance. 
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The Clayton and Federal Trade Commission Acts were 
enacted as companion legislation in 1914, both having sub- 
stantially identical enforcement provisions at that time. 


In 1938, Congress enacted the Wheeler-Lea amendment 
making Commission orders issued under the Federal Trade 
Commission Act final after 60 days or upon completion of 
review proceedings and providing for $5,000 civil penalties 
for violations of final orders. Wheeler-Lea also expressly 
provided in ¢5(a) that the amendment was applicable to 
pre-enactment orders, and granted respondents to such 
orders 60 days from the date of enactment within which to 
seek court review. Section 5(2) provided: 

“In the case of an order by the Federal Trade Commis- 
sion to cease and desist, served on or before the date of 
the enactment of th is Act, the sixty-day [review] period 
referred to in section 5(¢c) of the Federal Trade Com- 


mission Act, as amended by this Act shall begin on 
the date of the enactment of this Act.”’ 


Beginning in 1938, the Commission vigorously cam- 
paigned for equivalent amendment to the Clayton Act. 
The Final Report of the House Judiciary Committee on 
the bill which became P.L. 96-107 noted that ‘‘for more 
than 20 years the Federal Trade Commission has sought 
changes in the procedures it must use to enforce the Clayton 
‘Act’? (H. Rep. 589, S6th Cong. 1st Sess., P- 4). In these 
years, & number of Clayton ‘Act finality bills were intro- 
duced in the Congress. ‘All contained finality and enforce- 
ment provisions similar to those of Wheeler-Lea. 


But, additionally, the various bills also contained one of 
two distinct provisions, dealing, in sharply different ways, 
with retrospective application of the proposed amendment. 

In the Sist Congress, 1949, H.R. 3402 was introduced by 
Congressman Yates containing 2 concluding paragraph 
almost verbatim § 5(a) of Wheeler-Lea, making pre-existing 
orders final 60 days after the effective date of that Act. No 
Congressional action was taken on this bill. 
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In the S4th Congress, 1955, two bills were introduced: 
H.R. 6748 by Congressman Patman, which, like the Yates 
bill, contained a retroactivity provision almost identical 
with Wheeler-Lea; and S. 2205, by Senator Sparkman, 
which contained the provision later enacted as Section 2 of 
P.L. 86-107, providing that the amendments ‘‘shall have 
no application to any proceeding initiated before the date 
of enactment of this Act under the third or fourth para- 
graph of Section 11.’’ Neither of those bills was reported 
out of Committee. 


In the 85th Congress, 1957, four bills were introduced: 
S. 721, by Senator Sparkman, which contained the same 
provision as his bill in the prior Congress; H-R. 1099, by 
Congressman Evins, which contained a provision almost 
identical with Wheeler-Lea; and two bills by Congressman 
Roosevelt, H.R. 8682 and H.R. 13530, the first containing a 
Wheeler-Lea provision, the latter containing the provision 
of the Sparkman bill. The Sparkman bill was passed by the 
Senate but no action was taken in the House. 


In the 86th Congress, 1959, five bills were introduced. All 
contained the same non-retroactive provision as S. 721 in 
the previous Congress, apparently reflecting recognition 
that the Senate had adopted this approach. S. 726, Senator 
Sparkman’s bill, became law. 


Throughout this period, the Commission supported and 
urged the enactment of the various Clayton Act finality 
bills introduced. However, the Commission itself drafted 
and sponsored only a single bill, submitted to the Antitrust 
Subcommittee of the Senate Judiciary Committee on April 
10, 1958. That draft bill contained a provision for retro- 
spective application to prior orders substantially identical 
to Wheeler-Lea’s § 5(a).” 

30 Answering an interrogatory propounded to them by Nash-Finch in the 
Court below, appellants stated: 


“<Insofar as is known to the present members of the Commission or its 
counsel, the Federal Trade Commission at no time prior to the 85th Con- 
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Nothing resembling Wheeler-Lea’s g5(a) is found in 
P.L. 86-107. In the face of this deficiency, appellants aban- 
don, sub silentio, their ‘substantially identical language”’ 
argument and assert that ‘‘the absence from PLL. 86-107 of 
a provision comparable to {$ 5(a) of] the Wheeler-Lea Act 
is of no significance.” We think the absence is of great 
significance. If Congress intended P-L. 86-107 to have the 
same retrospective application to Clayton Act orders that 
Wheeler-Lea had to Trade Commission Act orders, we may 
assume it would have used similar language, particularly in 
view of the new law’s slavish adherence to Wheeler-Lea in 
other material respects. This conclusion is confirmed by 
the report of the House Judiciary Committee which states 
the bill incorporated ‘in every instance where appropriate 
the precise language of the Wheeler-Lea Amendment’’ (H. 
Rep. 580, S6th Cong. p- 3)- 


Moreover, the author of the bill, replying to an argu 
ment that Commission Clayton Act orders should not be 
made subject to heavy penalties because of the vague lan- 
guage and uncertain effect of these orders, said the answer 
was not to withhold finality but rather to make the orders 
more specific. Clearly this could apply only to orders there- 
after issued. 1 And the House J udiciary Committee Report 


entered prior to enac 
in Section 2 of H.R. 8682 . - 


$1 Testifying before the House Judiciary Committee, Senator Sparkman said: 


ss] believe you will agree that whatever validity 
Federal Trade Commission 
declining to provide proper enforee- 
in a more definitive manner. 
S. Rep. No. 
trast Subecommii 
ELR. 432 and 8. 726). 
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similarly used language which could have reference only to 
future orders.” 


Finally, if there could still be any doubt of the Congres- 
sional intent, the House Judiciary Committee Report wholly 
dissipates any uncertainty by declaring, without qualifica- 
tion, that 


“Section 2 provides that the amendment made in Sec- 
tion 1 shall not apply to any proceeding initiated be- 
fore the date of enactment’’ (H. Rep. 580, 26th Cong. 
1st Sess., p. 7). 


E. The Commission’s Interpretation of the Statute Raises 
Substantial Doubts as to Its Constitutionality 


Under former § 11, there was no limit on the time in 
which a respondent to a Commission order might seek re- 
view in the Court of Appeals. If, however, P.L. 86-107 is 
applicable to old orders, every Commission Clayton Act 
order issued in the 45 years preceding enactment of the 
Amendment abruptly became final, and subject to $5,000 
penalty per violation, upon its enactment, and all rights to 
review were summarily cut off. This construction, we urge, 
would render the Act unconstitutional.= 


Appellants’ brief misrepresents Nash-Finch’s constitu- 
tional argument. It states that: 


32 ¢<Qpponents of this bill have been concerned with an asserted vagueness 
and uncertainty in the provisions of cease-and-desist orders promulgated by 
the Federal Trade Commission. The opponents also have been concerned with 
the possible harsh results that could flow from imposition of the maximum 
penalties provided in the bill These objections are not persuasive. The 
committee intends that the commissions and boards affected by the bill wil 
make a continuous effort to issue orders that are as definitive as possible .. .’’ 
(H. Rep. 580, p. 6). 


33 ‘Retrospective application of the amendment might, however, raise con- 
stitutional questions. The Constitution apparently requires that Clayton Act 
orders be judicially reviewable. Even though any order here involved was in 
fact appealable at any time up to the date of the amendment, it is nonetheless 
arguable that failure to take advantage of this opportunity was justified by 
the expectation that the possibility of review would continue indefinitely, and 
hence that to cut off this expectation without definite warning would be a 
denial of the right to appeal.’? 73 Harvard L. R. 799-800 (Feb. 1960). 
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‘‘{Nash-Finch’s] entire argument that P.L. 86-107, if 
held to apply in the Nash-Finch order, was of doubtful 
Constitutionality seems to have been predicates upon 
the erroneous representation that it had not had a right 
of review, under pre-amendment Section 11 or there- 
after...” (Brief, p. 31). 


Our contention is the very opposite; Nash-Finch had an 
unlimited right of review up to the date of enactment of 
PL. 86-107, at which point the right was exterminated. It 
is this summary impact which raises constitutional doubts. 
We submit that Congress could not constitutionally cut off 
the right of review of 2,200 Clayton Act respondents with- 
out granting them a reasonable period of grace within 
which to exercise their prior right of appeal. 


It is obvious that appellants recognized this inherent 
constitutional hazard in their construction of the statute 
and, in their Official Statement of July 28, 1959, sought 
administratively to grant a 60-day grace period within 


which appeals might be taken to a Court of Appeals. But 
the Commission cannot confer jurisdiction on the Courts of 
Appeals where Congress has not done so; and constitutional 
infirmities cannot be cured by Commission fiat. 


If respondents to Clayton Act orders still had a right to 
review of old orders, after the President signed P.L. 86- 
107 into law, the Commission could not limit that right to 
a 60-day period. And, conversely, if P.L. 86-107 terminated 
that right of review on the date of enactment, the Commis- 
sion could not extend the right of review for an additional 
60-day period. 


This constitutional question is analogous to that raised 
in 1955 when Congress enacted a Federal statute of limita- 
tions for treble damage actions brought under § 4 of the 
Clayton Act, such actions prior thereto being governed by 
the appropriate state law in the jurisdiction in which the 
action was brought. The new statute (15 U.S.C. 16) was 
expressly retrospective in application, but provided that it 
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would not become effective for six months. In Schwabe v. 
United Shoe Machinery Corp., 274 F. 2d 608 (2d Cir. 1960), 
the Court upheld the constitutionality of the statute on the 
basis of the six-months’ grace period. The Court noted, 
however, the constitutional doubts which would have 
been present had this period of grace not been provided. 
Judge Learned Hand wrote: 


“It is true that a retroactive interpretation is not 
to be imputed to a statute unless such a purpose is 
clearly intended . . . indeed, retroaction in some cir- 
cumstances may even make an amendment unconsti- 
tutional unless some equivalent privilege is accorded. 
However, Congress did accord a sufficient substitute for 
shortening the pre-existing period by making the Act 
of 1955 go into effect six months after its passage. 
This gave to claimants, whose claims would otherwise 
have been barred, six months of grace within which to 
sue... .’’ 274 F. 2d at 610. 


Cf. Ochoa v. Hernandez, 230 U.S. 139 (1913). 


It is a truism of law that whenever possible the Courts 
will avoid constitutional questions. In NLRB v. Jones & 
Laughlin Steel Corporation, 301 U.S. 1, (1937), the Su- 
preme Court held (at p. 30): 


‘*We have repeatedly held that as between two pos- 
sible interpretations of a statute, by one of which it 
would be unconstitutional and by the other valid, our 
plain duty is to adopt that which will save the act, 
Even to avoid a serious doubt the rule is the same.’’ 


See also Wright v. Mountain Trust Bank, 300 U.S. 440, 461 
(1937). 

Even if the time for filing a review petition is considered 
to be procedural, P.L. 86-107, creating liabilities of up to 
$5,000 per day where none previously existed, surely 
amends the statute in a substantive manner.* Moreover, 
many of the then-outstanding unappealed Clayton Act or- 


%4 But even if all amendments were considered **procedural’’, Congress’ 
intention to apply them retrospectively would have to be clearly expressed. 
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ders were entered by consent. The Supreme Court has held 
that a consent order or decree is in the nature of a binding 
contract. Swift Vv. United States, 26 US. 311 (1928) 5 
Hughes V. United States, 342 U.S. 353 (1952). Inherent in 
the contractual rights accruing under consent orders en- 
tered under old Clayton § 11 was the right, prior to enforce- 
ment, to a judicial review and definition of the terms of the 
order and of respondents’ liabilities thereunder. A sum- 
mary denial of this right of review, if the statute is to be 
held retroactively applicable, preaches this contractual 
scheme. 


Conceding that PLL. 36-107 makes no provision for review 
of old orders (and implicitly conceding that Congress could 
not constitutionally cut off this right (Br. p- 33)), appel- 
lants argue that this failure raises no disability for ‘‘if the 
Constitution requires & further right of review .- - the 
Courts would not hold P.L. $6-107 to be unconstitutional 
but would provide the requisite review.’? What form this 
residual right of review would take, they admit, is uncer- 
tain: it might be in the Court of Appeals under the pre- 
existing right of review or in the District Court under 
Section 10 of the Administrative Procedure Act® or the 
court’s general equity powers. 


But if Congress had intended such @ result, why create 
such monumental uncertainty as is disclosed in this case? 
It would simply have provided for review, expressly fixing 
the time limits, as it did in Wheeler-Lea.* 


There is no warrant either in the language of P.L. 86- 
107 or in the legislative history of the Act for appel- 


— 


35 This suggestion is jronic, The vigor with which the Commission opposes 
jurisdiction in Section 10 review petitions is demonstrated in this proceeding. 
36 In view of the explicit p’ 60-days’ grace 
in which to appeal old orde! claim that 
sCongress has no i i 
Section 1 of P-L. 86-107 
have recognized that outstanding a5 W 
after the Act took effect’’ (Brief, p- 33). 
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lants’ contention that Congress, although somehow neglect- 
ing to say so, really intended respondents to old orders to 
have a ‘‘reasonable period’? after the enactment of the law 
to seek review. The claim, we submit, has plainly been 
improvised to bolster the Commission’s Official Statement 
of July 28, 1959. Its purpose, appellants now state, was 
simply informative, 


‘no more than a recognition that review of outstanding 
orders, not having been precluded by statute, was avail- 
able within a reasonable period after the effective date 
of P.L. 86-107, and that sixty days—the period speci- 
fied for seeking review for new orders—seemed to be 
the reasonable period.’’ (Brief, p. 32) 


But the Commission’s action had none of the genial as- 
pects which appellants now seek to attribute to it. It was 
a flat, unqualified command. We submit that the transpar- 
ent effort now to repudiate its express terms reinforces 
the conclusion that Congress did not intend the law to be 
retrospective in application. 


This Court need not adopt appellants’ strained attempt 
to read a ‘‘reasonable period’? for review into the statute in 
order to save its constitutionality. It is certainly more 
logical and far simpler, to assume that Congress did not 
provide for review of old orders in P.L. 86-107 because it 
did not intend the Act to apply to old orders. 
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CONCLUSION 


For the foregoing reasons, the Judgment of the District 
Court should be affirmed. 


Respectfully submitted, 


Epwarp F. Howrey 
WruiuM Smonx 
Rosert L. Wap 
of 
Howrey, Simon, Barer & 
MurcHison 
1707 H Street, Northwest 
Washington 6, D. C. 


Attorneys for Appellee, 
Nash-Finch Co. 
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APPENDIX 


Section 5(a) of the Wheeler-Lea Amendment to the Federal 
Trade Commission Act (52 Stat. 117) 


See. 5.(a) In ease of an order by the Federal Trade Com- 
mission to cease and desist, served on or before the date of 
the enactment of this Act, the sixty-day period referred to 
in section 5(c) of the Federal Trade Commission Act, as 
amended by this Act, shall begin on the date of the enact- 
ment of this Act. 


Official Statement of Federal Trade Commission of 
July 28, 1959 
For Immepute Release on Tuesday, July 28, 1959. 


FTC ISSUES PRESS STATEMENT ON 
PUBLIC LAW 86-107 


The Commission today directed the issuance of the fol- 
lowing statement relative to Public Law 86-107: 


On July 23, 1959, the President signed Public Law 86-107 
which amends the Clayton Act to provide for the more 
expeditious enforcement of orders issued under Section 11 
of that Act. 


Orders issued under Section 11 of the Clayton Act gen- 
erally pertain to price and other discriminations among 
customers, arrangements whereby customers must deal ex- 
clusively in the wares of particular suppliers, corporate 
mergers and interlocking directorates. 


The major purpose of P. L. 96-107 is to make final 
orders of the Interstate Commerce Commission, the Fed- 
eral Communications Commission, the Civil Aeronautics 
Board, the Federal Reserve Board and the Federal Trade 
Commission issued under Section 11 of the Clayton Act in 
the same manner in which orders issued by the Federal 
Trade Commission under Section 5 of the Federal Trade 
Commission Act become final; that is, upon the expiration 
of 60 days from the date of service of the order unless 
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petition for review has been filed in an appropriate United 
States Court of Appeals. The law also incorporates the 
penalty provisions of the Federal Trade Commission Act 
by providing for a civil penalty of not more than $5,000 
for each violation of a commission or board order. 


This change in the effectiveness and enforcement of 
orders issued under Section 11 of the Clayton Act does 
not apply to court proceedings initiated under Section 11 
before the date of enactment of P. L. 86-107. Respondents 
to outstanding orders will have 60 days from the date of 
enactment, July 23, 1959, within which to petition for court 
review, and in the event court review proceedings are not 
instituted such orders will become final upon the expiration 
of that period. 


As a convenient and practical means of giving the widest 
circulation to interested persons of the substance of this 
new law, copies of this public press release are being mailed 
to the last known address of individuals and corporations 


at present subject to orders issued under the Clayton Act. 
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Answer of Defendants to Plaintiff's Written Interrogatories 
Filed December 8, 1959 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 2612-59 
Nasa-Fixcu Company, Plaintiff, 
v. 
Feperan Trape Conrission, et al., Defendants. 


ANSWER To WritTen INTERROGATORY To DEFENDANTS 
Unover Rute 33 


Pursuant to Rule 33 of the Federal Rules of Civil Pro- 
cedure, defendants, through their attorney, make the fol- 
lowing answer to written interrogatory to defendants: 


The press release was issued by the Federal Trade Com- 


mission as an official statement of its interpretation of the 
applicability of Publie Law 86-107 to all unappealed Clayton 
Act orders issued by the Federal Trade Commission prior 
to the enactment of the Public Law 86-107. 


/8/ Rosert J. Asman 
Robert J. Asman 
Assistant United States Attorney 
Attorney for Defendants 


REPLY BRIEF FOR APPELLANTS 


———————————S==>==========— 


Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15978 


FeperaL TRADE ComMISSION, ET] AL., APPELLANTS 
v. 


NasH-FincH ComMPany. 


APPEAL FROM 4 JUDGMENT OF THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


ROBERT |A. BICKS, 
Assiatant Attorney General, 
RICHARD A. SOLOMON, 


JOEL E. HOFFMAN, 
Attorneys, 


Department of Justice, Washington 25, DC. 


PGAD 3B. MOREHOUSE, 
Acting General Counsel, 


ALAN B. HOBBES, 
Assistant General Counsel, 


J. B. TRULY, 


Attorney, 
Federal Trade Commission, Washington 25, D.C. 
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Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 15978 


FeperaL TRADE CoMMISSION, ET AL., APPELLANTS 
v. 
NasH-FincH CoMPANY, APPELLEE 


APPEAL FROM A JUDGMENT OF THE UNITED STATES DISTRICT 
COURT FOR THE DISTRICT OF COLUMBIA 


REPLY BRIEF FOR APPELLANTS 


LL The district court lacked jurisdiction to entertain this 


action 

Appellee argues (Br. 11-12) that if the proper interpreta- 
tion of P.L. 86-107 is not decided here, it must be decided in 
the pending “Shaver” cases,’ and that the present case is a 
more suitable vehicle for resolution of this question. The 
jurisdictional inadequacies of the Nash-Finch complaint, how- 
ever, do not depend on the posture of other cases before this 
court. The constitutional and statutory prerequisites to the 
exercise of federal jurisdiction, resting as they do on complex 
factors of institutional capacity and on wise policies regarding 
the appropriate occasions for the exercise of judicial power, 
see National Mutual Ins. Co. v. Tidewater Transfer Co., 337 
US. 582, 646-47 (1949) (Frankfurter, J., dissenting), com- 


1 Sperry Rand Corp. v. Federal Trade Comm'n, No. 15,369; Schick Corp. 
v. Federal Trade Comm'n, No. 15,370; North American Philips Co., Inc. 
v. Federal Trade Comm’n, No. 15,374. 
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mand a respect that survives the transitory opportunities of 
any one moment. Compare Ashwander v. TVA, 297 US. 
288, 345-48 (1936) (Brandeis, J.). We hope that the sub- 
stantive question of the applicability of the amended Clayton 


‘Act to outstanding orders can be resolved at the earliest pos- 
sible date in a case not presenting the jurisdictional problems 
this one does. We are not, however, at all sure that the 
Shaver cases present this opportunity, for they raise other 
jurisdictional questions relating to the consent nature of the 
orders there in issue? which may well lead to their dismissal 
without the necessity of reaching the issue of the coverage 
of the new law. Counsel for the Commission did state in his 
original oral argument in Sperry-Rand that the question of 
the applicability of the amended Section 11 was an issue in the 
case, but this does not necessarily mean that it will have to be 
resolved there, or even that it should be if the court agrees 
with the Commission that consent orders may not be reopened 
regardless of any change in circumstance brought about by the 
amendment. 

A. The United States as an indispensable party to the present action insofar 

as relief is sought under the Declaratory Judgments Act 
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struction of P.L. 86-107 is in issue in those cases (assuming 
there is any jurisdictional basis for review) because of the al- 
leged necessity for reopening these orders in the light of the 
changed enforcement procedure. In the case at bar, however, 
Nash-Finch in its declaratory judgment prayer seeks solely a 
construction of the law as such; the Commission’s actions are 
relevant only as allegedly creating the required case or contro- 
versy. Far from embodying frivolity, the Commission’s theory 
in this proceeding is shown to be consistent with its theory 
in the Shaver cases by the fact that the indispensable party 
argument is raised here solely in respect of the declaratory 
judgment prayer of the complaint; the point is not argued 
in connection with Nash-Finch’s request for Administrative 
Procedure Act review of the press release and termination order. 

Nash-Finch has reiterated (Br. 14) its assertion that the civil 
penalty provision of P.L. 86-107 is a remedy enforced by the 
Commission and that the United States is merely a collection 
agent. At no point, however, does appellee deny the pivotal 
role played by the Attorney General in the decision-making 
process leading to the filing of or failure to file a penalty suit; 
it is this role that makes the United States an indispensable 
party.‘ As to the relationship between the finality and the 
penalty provisions of P.L. 86-107, suffice it to say that at all 
stages of this proceeding, including its present brief (at 23), 
Nash-Finch has bottomed its standing solely on its alleged po- 
tential subjection to the penalty provisions. The importance 
of the penalty suit to the maintenance of this litigation is what 
distinguishes it from B. F. Goodrich v. Federal Trade Commis- 
sion, 92 App. D.C. 50, 208 F. 2d 829 (1952). As appellee points 
out (Br. 15), Robinson-Patman violations may be prosecuted 
either in administrative Commission action or in judicial pro- 
ceedings brought by the United States; here the sole penalty for 
violation of Commission orders is a civil penalty suit by the 
United States. That is why the United States was not an in- 
dispensable party in Goodrich, while it is in the present action. 

“With respect to appellee’s implication (Br. 10 n 6) that there is some- 
thing untoward in Department of Justice participation in this case, see 5 
U.S.C. $300; Booth v. Fletcher, 69 App. D.C. 351, 101 F. 2d 676 (1988), 
cert. den., 307 U.S. 628. 
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in short, as we said in our main brief at 10, “that the United 
States has never been held to be an indispensable party to ac- 
tions challenging Federal Trade Commission orders or rules 
issued under the statutes enforced by the Commission is, of 
course, irrelevant here, where a declaration of rights under a 
United States-enforced statute is sought.” 


B. The absence of an “actual controversy” 


Appellee maintains that there is an actual controversy be- 
tween it and the Commission because “the Commission has 
‘officially’ ruled that the enforcement provisions of P.L. 86-107 
are applicable to all orders, including the Nash-Finch order, 
entered prior to enactment of the statute” (Br. 16).> But the 
fact that the press release was “officially” issued by the Com- 
mission does not dispose of the question of whether there is an 
actual controversy between the Commission. and Nash-Finch 
sufficient to justify the issuance of declaratory rulings; this 
question turns upon the case law with respect to what situations 
meet the constitutional and statutory prerequisites to the 
invocation of judicial power. 

‘As in the court below, appellee rests its entire case on the 
Supreme Court’s recent opinion in Evers v. Dwyer, 358 US. 
202 (1958). Again, we call attention to Judge Prettyman’s 
observation in Pauling v. Eastland, No. 15963 (Sept. 7, 1960), 
cert. den. — US. — (Nov. 21, 1960), that, to the extent that 
Evers is inconsistent with the line of cases typified by Alabama 
State Fed’n of Labor v. McAdory, 325 U.S. 450 (1945), it con- 
stitutes “an exception to the general rule” on the presence of 
an actual controversy. Moreover, in Evers plaintiff was unde- 
niably acting in violation of the challenged ordinance. Nash- 
Finch, on the other hand, cannot be said to be “riding the bus” 
unless its conduct is similarly in clear and indisputable viola- 
tion of the 1947 cease-and-desist order—an admission which we 
doubt appellee intends to make. Appellee’s effort (Br. 10) to 
draw upon Helco Products Co. v. McNutt, 78 App. D.C. 71, 
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131 F. 2d 681 (1943) is similarly misconceived. Unless Nash- 
Finch is to admit that it is presently engaging in conduct vio- 
lative of the 1947 order, it too seeks a ruling solely on the basis 
of hypothetical facts. 

In short, under the many cases cited in our main brief at 
12-14, the unresolved question of whether Nash-Finch’s mode 
of operation is consistent with the Robinson-Patman Act, and 
thus the cease-and-desist order, does not establish a case or con- 
troversy between the Commission and Nash-Finch as to the 
meaning of the amended enforcement provisions of the Clayton 
Act. In the words of the Supreme Court in J nternational 
Longshoremen’s Union v. Boyd, 347 USS. 222, 224 (1954), “this 
is not a lawsuit to enforce a right; it is an endeavor to obtain a 
court’s assurance that a statute does not govern hypothetical 
situations that may or may not make the challenged statute 
applicable.” 


C. The failure to meet Administrative Procedure Act requirements 


Apart from appellee’s continued bare assertion (Br. 20-21) 
that the press release is a “rule” within the terms of the Ad- 
ministrative Procedure Act, the only argument presented in 
defense of the release’s reviewability as a “rule” is the claim 
(Br. 21) that “there is no warrant in the A.P.A. for so restric- 
tive a definition of ‘rule’ ” as one requiring prescription of a 
course of conduct. Once again (see Main Br. 16-17) we point 
out that both the Senate and House committee reports on the 
Administrative Procedure Act explain the inclusion of the 
words “and future effect” in Section 2(c) by the statement 
that rules “formally prescribe a course of conduct.” Admin- 
istrative Procedure Act, Legislative History, Sen. Doc. 248, 
79th Cong., 2d Sess. 197, 254 (1946). It may be “enough”, a3 
appellee contends, if “the statement is one of ‘general * * * 
applicability and future effect designed to * * * interpret law’ ” 
(emphasis added); but it is also necessary that a statement 
meet all of these specifications if it is to be called a rule and 
subjected as such to review. 


* Appellee has seemingly abandoned its: prayer: for réview of the Com: 
mission’s order terminating the investigation of Nash-Finch’s compliance 
status. See Br. 20 n. 16, 21-22. 
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Appellee argues that in any event a course of conduct is pre- 
scribed by the limiting to sixty days of the period in which re- 


* B. F. Goodrich v. Federal Trade Comm'n, 92 App. D.C. 50, 208 F. 2d 829 
v. United States, 316 U.S. 407 
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practices and imposes harsh new liabilities” (Br. 24). Assum- 


ing arguendo that it is the press release and not the statute 
which alters the procedure, we submit that precisely this differ- 
ence justifies the position we have taken. In the first class of 
cases described by appellee the issue is whether an agency may 
proscribe conduct previously lawful to the injury of the moving 
party. In the second category, however, the lawfulness of the 
conduct is not affected by the agency’s action at all, merely the 
immediacy of sanctions for engaging in previously proscribed 
conduct. Since a party has no vested “right” to violate either 
the Robinson-Patman Act or an unchallenged cease-and- 
desist order, it suffers no “legal wrong” even if the Commission 
rather than the Congress can properly be said to have changed 
the enforcement procedure. 

Nor. is the press release “final agency action” within the 
meaning of Section 10(c) of the Administrative Procedure Act. 
Appellee’s several attempted distinctions of Vulcanized Rubber 
& Plastics Co. v. Federal Trade Comm’n, 103 U.S. App. D.C. 
384, 258 F. 2d 684 (1958), cited in our main brief at 20, are 
specious. Thus the statement (Br. 25) that the petition in 
that case was filed after the statutory period for review had ex- 
pired (which would in any event be irrelevant to the point for 
which the case was cited) is incorrect; * the assertion that the 
order there affected one person and the instant “rule” many 
is quite irrelevant to the court’s opinion on the finality ques- 
tion; and the apparent argument (Br. 25) that there is less 
chance of the Commission shifting its position here than in 
Vulcanized Rubber is totally without support. The important 
point is that this court was unanimously of the opinion that 
the Commission’s interpretation of its order was not final ac- 
tion, since it had no operative effect and “may be changed or 
it may never be enforced”; the impact of this ruling is certainly 
not weakened by the fact that Vulcanized Rubber was subse- 
quently fined $30,000 in an enforcement proceeding. See 

*The Commission’s cease-and-desist order was served on Vulcanized Rub- 
ber on May 2, 1957 and a timely petition for review was filed on July 1, 
1957. The Commission’s interpretation of the order occurred while the 
case was pending. 
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United States v. Vulcanized Rubber & Plastics Co., 178 F. 
Supp. 723 (E.D. Pa. 1959), appeal pending. 

Finally, Nash-Finch possesses an adequate alternative rem- 
edy precluding resort to the Administrative Procedure Act. 
Appellee does not deny its ability to raise its arguments in de- 
fense of a civil penalty action, if any is ever brought. Thus 
the issue is solely that of the adequacy of this right under Sec- 
tion 10(c). Appellee seeks to avoid the body of caselaw op- 
posing its position by reiterating (Br. 26) its argument below 
that no case decided before 1946 is relevant to proceedings 
under the Administrative Procedure Act. In response, we re- 
fer the court to the undisputed proposition that the Adminis- 
trative Procedure Act’s requirement of no other adequate 
remedy was merely a statement of pre-existing law. See Main 
Br. 20. The draftsmen of the Administrative Procedure Act 
did not create this requirement out of whole cloth; they trans- 
planted it from the equity principles which until 1946 gov- 
erned nonstatutory judicial review of administrative action. 
See 3 Davis, Administrative Law Treatise § 23.02 (1958). 
Pauling v. Eastland, supra. was an action for a declaratory 
judgment, a form of relief closely akin to equity and in many 
respects governed by the aforementioned equitable doctrines of 
judicial review. 3 Davis, op. cit. supra § 23.05-.06. The 
other cases cited in our main brief at 21 were all instances 
of the direct invocation of equity to obtain review, including 
Leedom v. Int’! Bhd. of Electrical Workers, 107 U.S. App. D.C. 
357, 278 F. 2d 287 (1960) (injunction); thus they were de- 
cided under the “existing law” restated by Section 10(c) and 
all are obviously relevant to the scope of that statute. Ap- 
pellee is thus left only with its attack on Federal Trade 
Comm'n v. Claire Furnace Co., 274 US. 160 (1927), to sustain 

ughout this proceeding Nash-Finch has 


the 1920 ruling in Oklahoma and towards the 1927 ruling in 
Claire Furnace. As to the much-disputed “concession” by the 
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Commission’s brief in Goodrich v. Federal Trade Comm'n, 
supra, it was only that some extraordinary circumstances might 
justify a return to the otherwise-abandoned Oklahoma hold- 
ing. The decision in United States v. Morton Salt Co., 338 
US. 632 (1950), quoted in our main brief at 20 n. 7, fully 
details the type of deliberate governmental malfeasance or 
nonfeasance which might justify judicial intervention prior to 
the initiation of a statutory enforcement action; such factors 
concededly are not present here. 


Il. The amended Clayton Act enforcement procedure applies 
to unappealed orders to cease and desist outstanding on the 
date of enactment 


In contending that Public Law 86-107 applies the new en- 
forcement procedure to Clayton Act orders outstanding at the 
date of enactment we rely principally on the wording of the 
act itself. The new subsection (g) of Section 11 supplied by 
Public Law 86-107 (Main Br. 41) provides broadly that any 
order issued under that part of the Clayton Act now designated 
as subsection (b) of Section 11 shall become final upon expira- 
tion of the time allowed for filing a petition for review, or at 
certain other specified stages of judicial review. Moreover, 
Section 2 of the act clearly presupposes, by excepting from the 
new enforcement provisions all orders as to which court review 
was initiated before the date of its enactment, that it applies 
to pre-enactment orders not involved in court review (Main 
Br. 43). 

The active thrust of the Congressional activity which led to 
Public Law 86-107 was the elimination of a hopelessly de- 
ficient enforcement system; there is not the slightest sugges- 
tion that outstanding orders were to be excluded from its terms 
or to continue to be enforced under provisions of law no longer 
in existence. Nor does the failure of Congress to specify the 
exact period within which outstanding orders would be subject 
to review as it did in the Wheeler-Lea Act indicate a legisla- 
tive intent that a dual enforcement system be established for 
Clayton Act orders as contrasted with the uniform system for 
enforcing orders under the Trade Commission Act. 
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A. Congress can properly, and did, enact = statute making pre-enactment 
Clayton Act orders final 


Plaintiff is understandably eager to label the application 
of the new enforcement procedure to prior orders as “retro- 
spective” in order to have a basis for arguing that since statutes 
are presumed to be prospective only, the words “any order 


issued under subsection (b) of this section” contained in Pub- 
lic Law 86-107 refer merely to orders to be issued subsequent 
to its enactment. 

A “retroactive” or “retrospective” statute has been defined 
as “one which gives to pre-enactment conduct a different legal 
effect from that which it would have had without the passage 
of the statute.” Hochman, The Supreme Court and the Con- 
stitutionality of Retrospective Legislation, 73 Harv. L. Rev. 
692 (1960). And the disfavor with which the law regards 
retroactive legislation “is not intended to deny the right of 
the legislature to vary the mode of enforcing a remedy * * *” 
Clark v. Clark, 10 N.H. 380, 34 Am. Dec. 165 (1839). Cease- 
and-desist orders issued by the Commission are manifestly 
invended to prevent illegal practices in the future; they do not 
punish past acts, and no penslties can accrue under Public Law 
86-107 unless future violations occur.’ 

The imposition by statute of aggravated criminal penalties 
upon habitual offenders has often been upheld against similar 
attacks (though the prior crimes were committed before enact- 
ment of the statute) on the ground that the statute “provides 
punishment for none but future crimes.” Beland v. United 
States, 128 F. 2d 795, 797 (Sth Cir. 1941), cert. den., 317 
US. 676; Gryger v. Burke, 334 US. 728, 732 (1948) ; Pettaway 
v. United States, 216 F. 2d 106-108 (6th Cir. 1954); United 
States v. Salzano, 138 F. Supp. 72 (S.D.N-Y. 1956), affirmed, 
241 F. 2d 849 (2d Cir. 1957). A fortiori the strengthening of 
civil sanctions against those who may commit in the future the 


object to this retroactive effect of the new law. 
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very illegal practices which an order is intended to prevent is 
not retroactive, irrespective of the date of the order. 

Our main brief (p. 24, fn. 10) cites the cases of Piwma v. 
United States, 126 F.2d 601 (9th Cir. 1942) cert. den., 317 US. 
637, and Ritholz v. March, 70 App. D.C. 283, 105 F. 2d_937 
(1939), holding that the new scheme of enforcement provided 
in the 1938 amendment to the Federal Trade Commission Act 
was entirely prospective, involved only-procedure, and did not 
constitute a substantive change in law:*° Consequently, the 
similar feature in Public Law 86-107 should likewise be held 
prospective.* 

Plaintiff argues (Br. 29) to the effect that only if § 11(g) of 
the Clayton Act as amended by Publie Law 86-107 “is applied 
retrospectively to pre-enactment orders to make them ‘final’ 
(which they were not under the old statute) can the penalty 
provision of subsection (1) apply ‘prospectively’ to post enact- 
ment conduct.” The fallacy is evident. The statute clearly 
provided that orders issued under the last sentence of the sec- 
ond paragraph of Section 11 (“hereby redesignated as subsec- 
tion (b)”) shall become “final * * * upon the expiration of 
the time for filing a petition for review,” or at other stated 
points in court reviews. Thus our interpretation does not 
make any pre-enactment Clayton Act order “final” even as of 
the date of enactment of Public Law 86-107, since under the 


20 Public Law 86-107 does not change the prior standards for issuance 
of Clayton Act orders, only the procedure for their enforcement. That 
the amendment is procedural, not substantive, cannot be doubted. See H. 
Rep. 580, 86th Cong., 1st Sess., p. 6. 

11 In the Pixma case, where the provisions of the Wheeler-Lea Act were 
actually being invoked in a suit to recover civil penalties for violation of 
an order issued before the enactment of the statute, the court held: - 

Because the Commission’s order was prior to the enactment of 
$5(1) of the Federal Trade Commission Act, 15 USCA. §45(1), 
under which this action was brought, appellant contends that “the 
award of penalties was ex post facto and constitutionally void.” There 
is nothing in the point; for, although the order was prior, appellant's 
violations of the order were subsequent to the enactment. (126-F. 2d 
at 603-04.) 

This court declared in the Ritholz case that a change in the mode of 
enforcing outstanding orders is merely procedural and “no one has a vested 
right in any given mode of procedure.” 70 App. D.C. at 285, 105 F.2d at 
939. 
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statute they would still have a reasonable time for review—in 

the Commission’s view sixty days. 
Even if the usual meaning of “retroactivity” be expanded 
to include the procedure for the future enforcement of prior 
vision for such en- 


(1951). Only recently, in 
hood of Electrical Workers, 
237 (1960), this court h 


due process. 

view of the Supreme 

sion v. Chenery Corp., 332 US. 194, 202 

of retroactivity “must be balanced against the mischief of pro- 
ducing a result which is contrary to a statutory design or to 
legal and equitable principles” (107 U.S. App. D.C. at 361, 278 
F. 2d at 241), and indicated that “in reviewing legislation of 
retroactive effect, the virtues of stability must be balanced 


with the benefits of progress” (id. at 360, 278 F. 2d at 240). 
Commission’s interpretation of the 
be denied certain “safeguards,” 
aving “consented” to the 
”) of the 1947 order in 


In point of fact, plain iff, 
to seek review of any order issued (J.A. 51-52), consented only 
to the entry of an order based upon the facts it had admitted 
(ibid.), and, far from agreeing to the order actually entered, 
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suggested a materially different and narrower one. See cor- 
respondence in the Appendix to this Reply Brief, 21-29 infra. 
Plaintiff, therefore, had a right to review the “vague” or- 
der during the twelve-year period prior to enactment of P.L. 
86-107, and, as we have seen, this right to review continued 
until at least 60 days after that enactment. Certainly there 
is no merit in plaintiff's apparent argument (Br. 31-32) that 
over and beyond this right to review it had a vested right in 
the old procedure in the sense of a “right” to force the Com- 
mission to seek review, a review it could not get in the absence 
of proof of further violation of the order. 

Plaintiff would give the impression that an order drawn in 
terms approximating the language of the Clayton Act is some- 
how out of keeping with the new, expeditious enforcement 
procedure, which affords no opportunity for judicial definition 
of the “vague terms” before the imposition of penalties for 
violation. However, plaintiff overlooks the fact that ever 
since the 1938 Wheeler-Lea amendment was passed, the Com- 
mission has been issuing and the courts have been enforcing, 
usually without limitation, orders forbidding in broad terms 
such practices as price-fixing and other conspiracies in restraint 
of trade. Violation of such orders would involve civil penalties 
under Section 5 of the Federal Trade Commisison Act. 

Good illustrations of the foregoing are to be found in the 
orders issued by the Commission in the matters of Rigid Steel 
Conduit Ass’n, 38 F.T.C. 534, 595 (1941), Chain Institute, Inc., 
49 F-T.C. 1041, 1106 (1953), National Paper Trade Ass'n of the 
United States, Inc., 51 F.T.C. 307, 347 (1954). These orders, 
which were judicially affirmed and enforced, all contain broad 
provisions against price-fixing, encompassing in their generality 
but not specifically mentioning the numerous forms of that 
practice. 

From the date of enactment of Public Law 86-107 to October 
28, 1960, the Commission has issued six consent” and one 


23 F, E. Booth Co., Inc., FTC Dkt. No. 7438; D. L. Piazza Co. FTC Dkt. 
No. 7519; Egan, Fickett & Co. Inc., FTO Dkt, No. 7520; Southern Fruit Dis- 
tridutors, FTC Dkt. No. 7566; Kodiak Fisheries Co., FIC Dkt. No. 7562; 
Shamrock Foods, Inc., FTC Dkt. No. 7576. 
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contested ™ orders to cease and desist under Section 2(c) of the 
Clayton Act. These are in no respect narrower and in some 
instances are broader than the order issued against Nash-Finch 
in 1947. It should be remembered, too, that in a treble-damage 
action for violation of the Clayton Act, recovery can be had 
for the initial violation of the “vague” terms of the statute 
itself, without benefit of prior judicial “definition.” 
B. Section 2 of Public Law 86-107 postulates the application of the new 
enforcement procedure to prior orders 

We must own our complete inability to follow the thread 
of plaintiff’s discourse on pp. 33-35 of its brief. If Public Law 
86-107, as plaintiff contends, does not apply to preenactment 
orders, then Section 2, exempting from the amendatory terms 
all court proceedings involving such orders is an absurd tautol- 
ogy. The only reasonable explanation for Section 2 is that 
it insures that the new enforcement procedure is not to disturb 
court proceedings, previously held or in progress, for review 
or enforcement of prior orders. In so doing, it perforce presup- 
poses the application of the amendment to pre-enactment or- 
ders not subject to such proceedings. 
Cc. Congress has in no way indicated an intention of excluding prior Clayton 

‘Act orders from the operation of Public Law 86-107 

The Commission’s interpretation of the scope of the amend- 
ment fully accords, we submit, with a legislative policy which, 
as the title of the statute states, was “to provide for the more 
expeditious enforcement of cease and desist orders... .” As 
the Supreme Court has said, “courts will construe the details 
of an act in conformity with its dominating general purpose, 
will read text in the light of context, and will interpret the text 
so far as the meaning of the words fairly permits so as to carry 
out in particular cases the generally expressed legislative 
policy.” Securities & Exchange Comm’n v. C. M. Joiner Leas- 
ing Corp., 320 U.S. 344, 350-351 (1943). 

Before Public Law 86-107 was passed, the obvious intention 


of Congress that orders under the Clayton Act be obeyed 
could not be fulfilled by the Commission because the sanctions 
for enforcement were inadequate, necessitating three succes- 


» Venus Foods, Inc., FTC Dkt. No. 7212. 
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sive investigations and three successive adductions of proof of 
violation before an offender could be brought to book. This 
frustrating infirmity was noted by the committees of both 
Houses. S. Rep. 83, 86th Cong., Ist Sess., p. 2; H. Rep. 580, 
86th Cong., Ist Sess., p. 4. 

Plaintiff contends (Br. 40) that Congress showed it did not 
intend Public Law 86-107 to apply to outstanding orders be- 
cause in amending the Clayton Act it failed to adopt certain 
language included in the Wheeler-Lea amendment to the Fed- 
eral Trade Commission Act. It focuses particularly upon the 
absence here of language similar to Section 5(a) of Wheeler- 
Lea prescribing a sixty-day period after enactment within 
which old orders might be appealed. But, as we pointed out 
in our main brief at 28, Section 5(a) does not in terms make 
the new procedure applicable to old orders; instead, like the 
language of Section 2 of Public Law 86-107, it presupposes 
such application. 

Plaintiff attaches importance to the fact that from 1938 to 
the passage of Public Law 86-107 in 1959 the Commission 
itself drafted but one Clayton Act finality bill, and that con- 
tained language comparable to that of Section 5(a) of Wheeler- 
Lea (Br. 39-40). But while this is true, the Commission 
throughout the long period gave equally enthusiastic support 
to bills incorporating the language of Section 5(a) of Wheeler- 
Lea and bills containing language substantially identical to 
Section 2 of P.L. 86-1072* And though it recommended cer- 
tain modifications of those bills it never suggested that incorpo- 
ration of language such as that in Section 5(a) of Wheeler-Lea 
was necessary to insure that old orders were covered in the new 
procedure.* Nor is this surprising in the light of the fact that 


% See Hearings on S. 726 before the Antitrust Subcommittee of the Com- 
mittee on the Judiciary, House of Representatives, 86th Cong., 1st Sess., 
pp. 15-32, 36-37. 

*Thus the Commission in a letter dated December 16, 1955, from the 


which bill was substantially identical with Section 2 of Public Law 8- 
107. The Commission’s letter, however, did not suggest any modification 
of Section 2 of S. 2205 (J.A. 46). 
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no one else, including the bill’s sponsors, so much as suggested 
that the elimination of a statutory prescription of the time 
for seeking review of outstanding orders, meant or was in- 
tended to indicate that such orders (other than those specifi- 
cally mentioned in Section 2) were not to be subject to the new 
procedure. 

Plaintiff finds significance in the following sentence in the 
House Committee Report (Br. 41): 

Section 2 provides that the amendment made in sec- 
tion 1 shall not apply to any proceeding initiated before 
the date of enactment. 

This general statement, plaintiff contends, refers to all pro- 
ceedings under Section 11, including proceedings before the 
Commission leading to the issuance of cease and desist orders, 
under the second paragraph, now redesignated (b). This would 
mean that the old procedure would be applicable not only to 
outstanding cease-and-desist orders but to any still incomplete 
“proceeding” which the Commission had “initiated” by the 
filing of a complaint looking towards a possible cease-and- 
desist order! But obviously the House Committee did not in- 


tend any such meaning—a meaning which would be totally in- 
consistent with the actual limitations of Section 2 to court 
“proceedings” initiated under the third and fourth paragraphs 
of old Section 11. In context Congress meant no more than the 
“proceedings” covered by the language it had drafted. 

It seems clear that Public Law 86-107 was designed by Con- 


gress to remedy the defects in enforcement which had: been ex- 
perienced over the years. The dominant general policy of the 
statute is stated in the Senate committee report (at 2), where 
it is said that the amendment would “put teeth into Clayton 
Act orders and would fill the enforcement void which has 
existed for many years.” In the light of these aims it would 
be an unfortunate distortion of the language of the statute to 
limit its application to post-enactment orders. Certainly the 
prevention of illegal future practices by those subject to orders 
in effect on the date of enactment of Public Law 86-107 is of no 
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less importance than the prevention of like practices by those 
against whom orders are issued after enactment. Any other 
interpretation will relegate some 500 outstanding Clayton Act 
orders, issued against some 2,200 respondents, to the wholly 
inadequate enforcement procedures repudiated by Congress.** 


D. There is no basis for challenging the constitutionality of the Commis- 
sion’s interpretation of Public Law 86-107 


The argument in our main brief at 31-34 adequately ex- 
poses, we feel, the weakness of any contention that “the Com- 
mission’s interpretation of the statute raises substantial doubts 
as to its constitutionality.” Certain points raised by plaintiff 
deserve some discussion, however.” 

Mere omission from the statute of a specific time limit for the 
further review of outstanding orders could not possibly render 


* Though we would by no means concede that such a result is inevitable, 
it can be argued that plaintiff's argument against application of the new en- 
forcement procedure leads to the conclusion that there remains no statutory 
basis for enforcing the prior orders. Since Public Law 86-107 expressly 
replaced the third through the seventh paragraphs of Section 11 of the 
Clayton Act by new provisions, it could be said that because the old mode 
of enforcement is no longer “on the books,” prior orders unappealed are 
totally unenforceable. The possibility of such an argument is recognized 
in the law note quoted by plaintiff (Br. 41, N. 33). Surely Congress cannot 
have intended to create such a limbo for the pre-enactment orders. 

* Plaintiff has put in the margin of its brief a fragmentary quotation from 
a law review note (73 Harv. L. Rev. 797 (1960) ), which supports our inter- 
pretation of the statute. After noting the possibility of unconstitutionality 
in the cutting off of a right to appeal in Public Law 86-107, the note con- 
tinnes (73 Harv. L. Rev. at 800) : 

This problem could be avoided, however, by interpreting the sixty-day 
period as commencing on the date of enactment. The FTC has adopted 
this interpretation, and shortly after the passage of the amendment 
announced that there would be an additional sixty-day period in which 
to seek review of outstanding orders, with a resulting delay in finality. 
Although this agency action is not in itself determinative, it seems likely 
that the courts will interpret the amendment to permit the four appeals 
instituted within this period. Furthermore, the FTC mailed to each 
party subject to an outstanding order notice of the sixty-day period of 
grace. This notification seems sufficient to defeat any argument that it 
would be unconstitutional to treat as final those orders not appealed. 
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Public Law 86-107 unconstitutional, as plaintiff argues 
(Br. 42). Indeed, if no judicial review had been provided at 
all, the general provisions of Section 10 of the Administrative 
Procedure Act might supply such a deficiency. See cases cited 
in our main brief at 33. Actually, however, Section 1 of Public 
Law 86-107 plainly contemplates that “any order issued” 
under the Clayton Act should be reviewable after the amend- 
ment became effective. 

Plaintiff tries to gain comfort from the fact that the Com- 
mission’s press release gave notice that outstanding orders 
could be appealed during a 60-day period following enact- 
ment of Public Law 86-107, and cites this as confirmation of 
an “inherent constitutional hazard” in the statute. But it 
surely cannot be fatal to a statute, which is presumed to be 
constitutional, for an administrative agency to recognize and 
apply such a presumption. In American Power & Light Co. 
v. Securities & Exchange Commission, 329 U.S. 90 (1946); the 
petitioner urged that the Public Utility & Holding Company 
‘Act was unconstitutional because it failed to require certain 
notices to stockholders. Noting that the Commission had 
actually given such a notice, the Court went on to say (329 
USS. at 107-108) : - 

That the statute does not expressly insist upon what 
in fact has been given the security holders is without 
constitutional relevance under these circumstances. 
Wherever possible, statutes must be interpreted in 
accordance with constitutional principles. Here, in the 
absence of definite contrary indications, it is fair to 
assume that Congress desired that § 11(b)(2) be law- 
fully executed by giving appropriate notice and oppor- 
tunity for hearing to all those constitutionally entitled 
thereto. : 
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CONCLUSION 


For the reasons set out herein and in our main brief, the 
judgment of the district court should be reversed and de- 
fendants’ motion to dismiss granted; in the alternative, 
defendants’ motion for summary judgment should be granted. 

Respectfully submitted. 


Rosert A. Bicks, 
Assistant Attorney General. 
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Attorneys. 
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APPENDIX 


STINCHFIELD, Macxat, Crounse & Moore, 
Minneapolis, October 7, 1946. 
Re Docket No. 4589—C. H. Robinson Company and Nash- 
Finch Company, Respondents. 
Mr. Exvvon P. Scurvp, 
Federal Trade Commission, 
608 Federal Trade Commission Building, 
7th Street and Pennsylvania Avenue N.W.., 
Washington, D.C. 

Dear Mr. Scurvp: In line with our conversation with you 
and Mr. MacIntyre on October 2, 1946, we have drafted pro- 
posed Findings of Facts and Conclusion and a proposed Order 
to Cease and Desist. Three copies of each are enclosed here- 
with. 

The enclosures conform to those discussed with you and 
Mr. MacIntyre, and we believe you will find them acceptable. 
If so, it is requested that you present them to the Commission 
with your recommendation that they be adopted in the exact 
form we have suggested. 

We are particularly anxious that the Findings, as adopted, 
shall contain the preliminary expression, “By reason of the 
foregoing,” at the beginning of Paragraph Six of the Findings. 
This language will conform the Findings to the admission in 
Paragraph Two of our Substituted Joint Answer, thus making 
it apparent in the Findings that the admission of control and 


“geting for and in behalf” relate only to the situation existing 

while Nash-Finch Company owned all the stock of C. H. 

Robinson Company and before the changes in corporate struc- 

ture and stock ownership which occurred in February 1942. 

For your information, we may say that the Findings and 

the Order to Cease and Desist have been patterned generally 
: (21) 
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Yours very truly, 
STINCHFIELD, MACKALL, CROUNSE & Moose. 


By M. D. NicHoLson. 
Enclosures. 
DRAFT 

UNITED STATES OF AMERICA 

BEFORE FEDERAL TRADE COMMISSION 
At a regular session of the Federal Trade Commission held at 
its office in the City of Washington, D.C., on the .... day 

Oo wae wees AD., 1946 


Commassioners: W. A. AYERS, Chairman; Ganuanp S. 
Fercuson, Vice Chairman; LowELL B. Mason, Epwin L. 
Davis, Roser E. Faeer. 

Matter or C. H. Rosrnson CoMPANy, A CoRPORATION, 


In THE 
aNp NaSH-Fince CoMPANY, A CorporaTION ; RESPONDENTS 
Docket No. 4589 
FINDINGS AS TO THE FACTS AND CONCLUSION 
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After the issuance of said complaint and the filing of the Joint 
Answer of Respondents, dated January 14, 1942 and the filing 
of a Supplemental and Joint Answer of Respondents, dated 
February 21, 1942, the respondents moved that they be per- 
mitted to withdraw said Joint Answer and said Supplemental 
and Joint Answer and that they be allowed to substitute nunc 
pro tune a Substituted Joint Answer of Respondents, dated 
January 14, 1942. Said motion was duly granted by the Com- 
mission and the Substituted Joint Answer was received and 
filed therein. In said Substituted Answer the respondents ad- 
mitted the material allegations of the complaint, waived all 
intervening procedure and hearings and consented that the 
Commission might proceed upon the complaint and the Sub- 
stituted Joint Answer to make its report, stating its findings 
as to the facts and its conclusion based thereon and that the 
Commission might enter an appropriate Cease and Desist 
Order disposing of the proceeding, the filing of briefs and pres- 
entation of oral argument being waived by the respondents. 
Thereafter, this proceeding regularly came on for final hearing 
before the Commission on said complaint and said Substituted 
Joint Answer of respondents, and the Commission having duly 
considered the same and being now fully advised in the premises 
and being of the opinion that subsection (c) of Section 2 of the 
Clayton Act, as amended by the Robinson-Patman Act, has 
been violated by the respondents, now makes this its findings as 
to the facts, and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParaGRaPx ONE: Respondent, C. H. Robinson Company, is 
& corporation, organized and existing under and by virtue of the 
laws of the State of North Dakota, with its executive offices and 
principal place of business located at 430 Oak Grove Avenue, 
Minneapolis, Minnesota. This respondent engages in the pro- 
duce brokerage business, acting as an intermediary in transac- 
tions of sale and purchase of fruits and vegetables, between nu- 
merous sellers and buyers. In the course of its business which 
extends throughout the United States, respondent maintains 
approximately twenty-seven branch offices. 
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PaRaGRAPH Two: Respondent, Nash-Finch Company, is & 
corporation organized and existing under and by virtue of the 
laws of the State of Delaware, with its principal office and place 
of business located at 430 Oak Grove Avenue, Minneapolis, 
Minnesota. 

gaged in the wholesale grocery business 
States, operating through ap- 
siness. 
Nash-Finch Company 
places orders for & substant 
tables required by it in the 


vegetables, are in 
tinuous succession of such orders, sold, 
livered by one or more of such sellers across State lines to Nash- 


son Company from the operation 
ness amount to 2 substantial sum. 
buted to stockholders from i 


of respondent C. 
PaRaGRAPH Five: 
and selling transactions hereinabove referred to, resulting in 
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the delivery of goods, wares and merchandise, particularly 
fruits and vegetables, in interstate commerce from one or more 
sellers to respondent Nash-Finch Company, sellers have trans- 
mitted and paid, and do transmit and pay, to respondent, C. 
H. Robinson Company, brokerage fees or commissions, the 
same being a certain percentage of the sales price of such pur- 
chases, or @ specified sum allowed on each carload, crate, bas- 
ket, lug, or bag. Since June 19, 1936, sellers have paid 
brokerage fees and commissions to, and the same have been 
received by the C. H. Robinson Brokerage Company upon the 
purchases of Nash-Finch Company in the manner above de- 
scribed in substantial amounts. 

Paracrars Six: By reason of the foregoing, in all of the 
transactions of purchase and sale hereinabove referred to, the 
respondent C. H. Robinson Company has acted under the con- 
trol and in fact for and on behalf of respondent Nash-Finch 
Company. 

CONCLUSION 


The receipt and acceptance from sellers of brokerage fees 
‘and commissions by said respondent C. H. Robinson Com- 


pany, upon the purchases of a buyer, such as respondent Nash- 
Finch Company, while respondent is under the control of or 
acting in fact for such purchaser, and the receipt and accept- 
ance of brokerage, including the C. H. Robinson Company 
dividend payments, by respondent Nash-Finch Company, upon 
its own purchases in the manner and form hereinabove set 
forth, is in violation of the provisions of sub-section (c) of 
Section 2 of the Act described in the preamble hereof. 
By the Commission: 
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DRAFT 
UNITED STATES OF AMERICA 


BEFORE FEDERAL TRADE COMMISSION 


At a regular session of the Federal Trade Commission, held 
at its office in the City of Washington, D.C., on the ..-- 
a 


In THE MATTER OF C.H. Rosrnson CoMPANY, A CoRrPORATION, 
anp NasH-Fince CoMPANY, A CoRPORATION ; RESPONDENTS 
AND DESIST 


ccepting or i 


in interstate commerce 
pany while acting under 
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behalf of respondent Nash-Finch Company under the 
facts and circumstances as set forth in the Findings of 
Fact, any brokerage fees or commissions or any allowances 
or discounts in lieu of brokerage, in whatever manner or 


form said brokerage fees, allowances and discounts may be 
offered, allowed, granted, paid or transmitted. 

(2) Accepting or receiving from sellers, directly or in- 
directly, in connection with the purchase of commodities 
in interstate commerce by any person, partnership, firm 
or corporation, in connection with which purchases said 
C. H. Robinson Company, acting as intermediary or 
agent, is subject to the direct or indirect control, or 
acts in fact for or in behalf, of any of said purchasers, any 
brokerage fees or commissions, or any allowance or dis- 
count in lieu of brokerage, in whatever manner or form 
said brokerage fees, allowances and discounts may be 
offered, allowed, granted, paid or transmitted. 

Jr 1s FURTHER ORDERED that the respondent Nash-Finch 
Company, its officers, representatives, agents and employees, 
do forthwith cease and desist from: 

(1) Accepting or receiving dividend payments from 
the C. H. Robinson Company resulting from the accept- 
ance or receipt by C. H. Robinson Company from sellers, 
directly or indirectly, in connection with the purchase of 
commodities in interstate commerce by respondent Nash- 
Finch Company while acting under the control and in fact 
for and on behalf of respondent Nash-Finch Company 
under the facts and circumstances as set forth in the Find- 
ings of Fact, of any brokerage fees or commission or any 
allowances or discounts in lieu of brokerage, in whatever 
manner or form said brokerage fees, allowances and dis- 
counts may have been offered, allowed, granted, paid or 
transmitted. 

(2) Accepting from sellers in any manner or form what- 
ever, directly or indirectly, anything of value as a com- 
mission, brokerage fee, or other compensation, or any 
allowance or discount in lieu thereof, upon purchases of 
commodities made by respondent Nash-Finch Company. 

In 1 FURTHER ORDERED that each of said respondents C. H. 
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Robinson Company and Nash-Finch Company, corporations, 
shall within sixty (60) days after service upon each of them 
of this order file with the Commission a report in writing set- 
ting forth in detail the manner and form in which each has 
complied with the order to cease and desist hereinabove set 
forth by the Commission. 
By the Commission : 
[sEaL] Ons B. JoHNSON, 
Secretary. 
Ocroser 10, 1946. 
Re: Docket No. 4589—In the Matter of C. H. Robinson 
Company and Nash-Finch Company. 
M. D. NicHotson, Ese, 
Stinchfield, Mackall, Crounse & Moore, 
1100 First National-Soo Line Bldg., 
Minneapolis 2, Minn. 
Dear Mr. Nicxoson: I have your letters to me dated 
October 3 and 7, 1946, with which you enclosed your proposals 


posed. 


ings and cease and 
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submitted without recommendation, statement of opposition, 
or other comment. 

Allow me to use this opportunity to again thank you, Mr. 
Moore and your associates for courteous and untiring efforts in 
the handling of this matter. 

Sincerely yours, 
Expon P. Scurvrp, 
Trial Attorney. 


STINCHFIELD, Mackat, Crounse & Moore, 
Minneapolis, October 14, 1946. 
Re: Docket No. 4589—In the Matter of C. H. Robinson Com- 
pany and Nash-Finch Company. 
Mr. Expon P. Scxrovp, 
Federal Trade Commission, 
Washington, D.C. 

Dear Mr. Scurup: Thank you for your letter of October 
10th. 

What you say regarding the submission of the findings and 
order to the Commission by you is in accordance with the un- 
derstanding at our conference on October 2nd. In suggesting 
that you recommend the findings and order for approval, we 
were merely expressing a pious hope that you would find it 
possible to go that far in order that there would be less chance 
that any findings or order would be entered which would not 
be satisfactory from our stand point. 

We wish to thank you and Mr. MacIntyre again for your 
courtesies and the opportunity which you gave us to confer 
with you at length regarding this proceeding. 

Very truly yours, 
STINCHFIELD, MAcKALL, CrounsE & Moore. 
By M. D. NicHOLsoN. 
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